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8y Cyrus Gladden

Unless you have Rip Van Winkle Syndrome. no
doubt you are aware that, as of July I** free cable
TV will end in MSOP. This includes both its Moose
Lake and St. Peter facilities. You have two op-
tions. The first is to do nathing. If more than (3%
of all MSOP residents choose this course, on July
* we will all wake up ta only local TV stations on
our TV sets. Al ather channels, including alf 50
current music channels, will be gane.

The other choice is to pony up $49.08 by June
10" for three months of cable. If 83% of all MSOP
residents do this, cable TV will continue during
that perind. Presumably, continuing cable TV after
that will require further payments, probably in
that same amount, for each ensuing quarter-year.

Now, | know that in DOC prisons, we were all
used to decent cable TV for free. Likewise, every-
one wha arrived in MSOP since 2012 has also
never had to pay a dime for calile V. In 2010-11,
MSOP tried to force its residents to pay for cable
TV. At that time, a choice of different channel
packages was offered. Ray Semler and others
challenged that cable subscription arrangement
and won. It is not clear whether an identical
challenge would be successful today. Semler
vows to raise the same objection. Back then, the
outcome was that MSOF was forced to refund all
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Television Broadcasting

TV station
with direct cable
fink 1o cable compan

TV station
broadeasting
with antenna

£

Television signals can be broadca

payments by its residents. - That could happen
again. Therefore. the best bet for those who value
continued cable TV is to pay up. and hope for that
kind of eventual refund. If that's successful, it will
be like getting cable TV and a handy refund deposit
in the old account.

However, there's a bigger reason to 'pay the bill
on cable TV for the time being. 1t's because what
we do now about cable TV will have an impact on
two court cases against MSOP. The first is the
ongoing ‘Wage case, which seeks to get the unpaid
portion of the federal minimum wage for all who
have waorked, and going furward, for all who will
choose to work in MSOP.

The other case is about all of the nearly count-
less ways that MSOP deprives us of our First
Amendment rights. It does this by media censor-
ship. restricting visiting, and mail interference,
among many other things. Most crucially, MSOP
denies us any access whatsoever to the internet,
which now is the universal means of communica-
tion, dialog, education, and commerce. We were
already being forced to live in a black hole. And
now, even our cable TV -- amang ather things, the
last means we still have of getting news beyand
this local area, of getting all manner of documen-
taries and investigative reporting, and of getting
meaningful political commentary and debate -- is

| poised to dematerialize.

2
ral )

= ) >

Buoth of these cases will be adversely impacted
it we don't at Jeast try to keep our cable TV, even
though it means shelling out for it. If we don't,
attornays for MSOP in both cases will tell the
court that we chose to forqo cable TV; that we
didn't think of it as a modern necessity. Those
attorneys will say about the Wage case that this
shows that the items they do provide to us are
sufficient so that we don't need the minimum
wage. (This is their last argument against giving
us the minimum wage in that case.) About the
First Amendment case, they will say that, since
we obviously didn't care enough to try to save
our cable TV, we obviously don't need ar even just
want the internet. | can't say for certain that this
will make us lose either case - or bath of them,
but at the least, | can say that it will make it
harder to win each of them.

Thus, your cheice in this moment is far more
important than you ever imagined -even crucial.
| am only asking that you act like these things
depend an you. If you can, please fill out a Trans-
fer Authorization form for $49.08, check the
“Other” box, and write “Cable TV cast,” and drop
that form in the Banking bax in your unit. And
then have some friend pat you on the back for
doing the right thing,

* ok ok ok ok k ok
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How Sex Offender
Commitment Laws De-
fy the Facts and Sub-
stantive Due Process.

empirical foundation for the Court's holding in
[ Kansas v) Hemdricks that SYPs are so dangerous
that they will commit repeat acts of sexual vio-
lence if they are not confined. Dur findings sug-
gest that SYP laws have had no discernible impact
on the incidence of sex crimes. These results

Jamara Rice [ave £ Justin Mctrary,"Do Sexually
Violent Predator Laws Vialate Double Jeopardy or
Substantive Due Process?.” 78 Arank L Fev. 1381
(Summer 2013)

p.1392: “_In this article, we question a core

challenge the only constitutionally permissible
justification for SVP legislation...."

p.1330: “Many have criticized the Court's holding
in Hendricks. £ Roliman argues that several
factors show that the law should be considered
criminal, including 'the fact that implementation of

the Act is delayed until the ‘anticipated release’
of a prisoner, thereby lessening the effect of any
treatment, while simultaneously maximizing
punishment.19  Andrew Campbell criticizes the
majority for allowing the states to ‘[m]erely
redefine any measure which is claimed to be
punishment as ‘regulation,” and, magically, the
Canstitution no longer prohibits its imposition. 20
Others have focused their attention on the nebu-
lous quality of ‘mental abnormality. 2l The Ameri-
can Psychiatric Association created a task force
to evaluate SVP laws and concluded that, ‘sexual
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(Continued from page 1)

predator commitment laws represent a
serious assault an the integrity of psychiatry,
particularly with regard to defining mental
iliness and the clinical conditions for compul-
sory treatment’22  Still another line of
critioue focuses on the use of actuarial
instruments to prove dangerousness. Ber-
nard Harcourt criticizes the actuarial nature
of SVP laws for treating offenders as ob-
jects,23 while Richard Waollert24 and Tamara
LaveZd contend that we simply do nat have
the ability to accurately predict future dan-
gerousness, which means that these states
are locking away people who would not
reoffend if released.”

p. 1396: “In this article, we expand on these
criticisms in a new and important way, We
question whether SVPs are ‘extremely dan-
gerous’ and thus highly likely ta commit
violent sex crimes if released. [n our analy-
sis, we use originel data gathered directly
from SVP states to review commitments
across the country.  Next. using panel data
for the last few decades, we examine the
impact of SVP laws on the incidence of sex-
related homicide and forcible rape. We also
use data callected in the National Child Abuse
and Neglect Data System (NCANDS) to exam-
ine the impact of SVP legislation on the
incidence of non-fatal child sexual abuse.ZB
Finally, since underreporting poses problems
in accurately measuring the incidence of sex
trimes, we also examine gonoerhea rates, a
common proxy for the prevalence of sexual
abuse.

pp. 1396-37-“We found that SVP laws have
had no discernible impact on the incidence of
sex crimes or ganorrhea - a result that
carries  engrmous  constitutional  signifi-
cance.27 If the state cannot justify its law on
incapacitation grounds, then it must offer
another reason for locking these individuals
away indefinitely - under the constraints
imposed by the Constitution. The state may
not continug to hald persans in custody who
have served their maximum prison sentence
under a justification that they deserve addi-
tianal custody to pay for their crimes. Nor
may the state lock up persons as SVPs to
deter would-be-offenders. Both these rea-

sons are punitive and they violate double
jeopardy.”
p. 1387 “furthermaore, because SVP laws

infringe on a fundamental fiberty interest, |

they are subject to heightened scrutiny
under the Fifth and Fourteenth Amend-
ments.28 The Court has consistently held
that, to meet the demands of substantive due
process. a civil commitment law must only
apply to individuals who are mentally ill and
dangerous.29 Qur findings show that SVP
laws are not so narrowly tailored.

" [Tlhese laws are expressly premised
on the claim that SVPs currently suffer from
mental illness, which causes them to have
'serinus difficulty in controlling behavior,'
thus making them distinguishable ‘from the
dangerous hut typical recidivist. 3! Yet we
show that the best available evidence of
those in SVP custody suggests that these
individuals are not in fact distinguishable
from the ‘dangerous but typical recidivist,
which is pivotal to the distinction between
civil and criminal laws. Finally, there is a
robust debate in legal academia regarding
the extent to which courts should defer to
legistative findings.32 We hope that our
article will lend support to the importance of
independent fact-finding, especially when
fundamental rights of unpopular groups are
at stake.”

p 40l " Lrime and disorder are lower
after SVP passage than before, but this halds
true for states that have not passed any SVP
Jaw."

p.140Z: “.Overall, however, our estimates
are consistent with SVP laws having no

the states. and the most recent year availa-
ble is currently 2008, for the states for
which data is available.

child molesters also declined with age. the
drop was much less dramatic until the
offender reached age 43. when recidivism

Class Mean Rate Difference Number
of Abuse After Passage - Of
(per 100,000)  |Before Passage States
SVP States (1990) 44.9 17
SVP States (2008) 19.4 -25.5 17
Non-SVP States (1990)  [61.2 24
Non-SVP States (2008)  [33.2 -28.0 24
Difference-in-Difference +2.5 (Higher for
Estimate SVP States!)

discernible  deterrent  or  incapacitation
effects”
p. 14I0:
Treatment State Year
SVP
Passed
Washington 1990
Kansas, Minnesota, Wisconsin 1994
Arizona, California 1995
lllinois, North Dakota 1997
Florida {dropped), lowa, 1998
New Jersey, South Carolina
Massachusetts, Missouri, 1999
Texas, Virginia
Pennsylvania 2003
Nebraska, New Hampshire 2006
New York 2007

p. 1413 "3. Child Sexual Abuse

We turn now to the same research design
for child sexual abuse. These data are availa-
ble beginning in 1990, but for only a subset of

[Note: the table above shows a greater
decrease in recidivism over these years in
states without SYP laws!]

p. 1414 " [Thhere is little evidence SVP
passage had a discernible effect on sex
crimes.”

p. 1418 “..Overall, the picture is consistent
with no statistically important change.”

p. 1419:  "..The decline is statistically indis-
tinguishable from zerao.... .[Thhe data
indicate that SVP laws have had no discerni-
ble deterrent or incapacitation effects on the
rate of forcible rape.

“..[T]he data indicate that SVP laws have

had no discernible deterrent or incapacita-
tion effect on the rate of child sexual abuse.”
p. 1420: " [Wle additionally examine, ..the
patterns in the prevalence of gonorrhea
leading up to and subsequent to SVP law
passage. Hoth figures indicate that SVP laws
have had no discernible impact on the preva-
lence of sexual abuse.”
p.1422: ", Second, we used an event study
estimate to see whether there was any
impact upon the rate of sex-relate homicide,
foreible rape. child sexual abuse, or gonor-
rhea post passage of SVP laws.  Neither
approach provides discernible evidence of
preventive effects.  Either there are no
preventive benefits associated with these
laws, or the benefits are too small to meas-
ure with these methods.

“Although our findings may seem surpris-
ing, the results are to be expected when the
advanced age of SVPs is taken in to account.
Studies show that, like other types of offend-
ers, as sex offenders age, their recidivism
rate drops.”

p.1423: “lnterestingly,  advancing  age
seems to atfect sex offenders at different
rates. Hansan found that the recidivism rate
of bath incest offenders and rapists declined
steadily over time, and neither type of of-
fender released after age B0 recidivated.
Although the recidivism rate of extra-familial

dropped dramatically. "85
pp. 1427-28: " _When constitutional  rights

are at stake. however, the Court should
maintain @ more detached and critical per-
spective./09... The Court retains an inde-
pendent constitutional duty to review factual
findings where constitutional rights are at
stake."li0

p.1429: " [There is precedent for using
empirical studies to challenge the constitu-
tionality of a particular law, even when it
requires overturning legislative findings of
fact."Ii8

pp. 1433-34: "Although the Court held in
Hendricks that the SVP law in Kansas did not
violate substantive due process, that chal-
lenge was based on whether mental abnor-
mality constituted mental iliness.{37 We
believe that our findings can serve as the
basis for & due process challenge on other
grounds, namely that so-called SVP's are not
sufficiently dangerous to justify indefinite,
involuntary commitment,

"SVP laws clearly infringe upon a funda-
mental liberty interest.  The Court has
recognized that indefinite, involuntary civil
commitment to a locked mental institution
constitutes a ‘significant deprivation'138 and
'massive curtailment'|39 of liberty. Indeed,
the Court began its analysis in Hendricks by
recognizing that ‘freedom from restraint
“has always been at the core of the liberty
protected by the Due Process Clause from
arbitrary governmental action.”{40  The
liberty interest at stake in SVP commitment
involves both the freedom from bodily re-
straintl4l and the freedom from indefinite,
involuntary commitment in @ mental institu-
tion 42 The loss of liberty goes beyond a
freedom from confinement to include the
stigma associated with such confinement, or
as the Court put it, ‘adverse social conse-
quences ..that .can have a significant
impact on the individual {43

(Continued on page 3)
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People with a mental iliness may not be able to
control their feelings. But we are not mentally ill.

(Continued from page 2}

pp. 1434-35: “Because SVP laws infringe on
fundamental rights, they are subject to
heightened scrutiny. In Renz v Hores, the
Court laid out how heightened scrutiny
applies to a substantive due process claim:
‘The Fifth and Fourteenth Amendments’
guarantee of 'due process of law' ..include
(s] a substantive component, which forhids
the government to infringe  certain
‘fundamental’ liberty interests at all no
matter what process is pravided, unless the
infringement is narrowly tailored to serve a
compelling state interest.144 Another artic-
ulation of the strict scrutiny standard re-
quires that ‘the law _advance a compelling
state interest by the least restrictive means
available. 143 We recognize that althaugh
strict scrutiny is a demanding standard, it by
no means implies a death knell for legisla-
tinn 146

“Protecting people from dangerous sex
offenders clearly constitutes a ‘compelling
state interest,” but our findings show that
locking up adjudicated SYPs is not ‘narrowly
tailored' to meet this goal. The lack of an
incapacitation effect means that we are
indefinitely confining many people who are at
low risk of committing a violent sexual of-
tense if released. Our findings show that
SVP legislation is neither ‘carefully lim-
ited'147 regarding the circumstance under
which detention is allowed, nar ‘sharply
focused'48 on the problem of preventing
violent sex crimes. Instead, we show that
SVP legislation is just a 'scattershot at-
tempt'149 at addressing a serious problem
that results from the indefinite commitment
of many people who would not reoffend.”
pp. 1435-36: Furthermore, our findings show
that SVP laws do not comport with the level
of dangerousness required to justify indefi-
nite civil commitment. The state of Kansas
had argued that it should not have to prave
that a person had difficulty controlling his
dangerous hehavior in order to commit him
as an SVP. hut the Court held otherwise in
Kansas v. Lrandall:

“We do not agree with the State,

however, insofar as it seeks to claim that
the Constitution permits commitment of
the type of dangerous sexual offender
considered in Aedricks without any lack-
of-control  determination.  Aendricks
underscored the importance of distin-
guishing a dangerous sexual offender
subject to civil commitment 'from other
dangerous persons who are perhaps
more properly dealt with exclusively
through criminal  proceedings.  That
distinction is necessary lest ‘civil commit-
ment’ become a ‘mechanism for retribu-
tion of general deterrence’ - functions
properly those of criminal law, not civil
commitment.{al"”

“Instead, the Court held that the demands
of due process required the state to prove
that the person has a ‘mental abnormality' or
‘personality disorder’ that makes it ‘difficult,
it not impossible. for the [dangerous] person
to control his dangerous behavior.152 The
Court further described that ‘the sevarity of
the mental abnormality itself, must be suffi-
cient to distinguish the dangerous sexual
offender whose serious mental illness,
abnormality, or disorder subjects him to civil
commitment fram the dangerous but typical
recidivist convicted in an ordinary criminal
case. 153"

“llur findings show that this threshald
for dangerousness has not been met. If the
state was successfully lucking up only those
who had a difficult if not impossible time
refraining from committing violent sex
crimes, then there should be an incapacita-
tion effect. The lack of such an effect as
demonstrated by our data suggests that the
state is locking up people who are equally or
even less dangerous than the typical recidi-
vist.”

Lonclusian

p. 1436: "SVP laws are premised on inca-
pacitating dangerous sex offenders who
wauld be committing sexually violent crimes
it they were released into the community
after serving their prison terms.....

“In this article, we analyzed that theory

from three different perspectives. First, we
ran a difference-in-differences regression.
We found that there is no statistically signifi-
cant change in the incidence of sex homicide.
forcible rape. or child sexual abuse post
passage. We then ran a disparate impact
analysis and once again found that SVP laws
have had nu noticeable effect an the rate of
sex killing, forcible rape, or child sexual
abuse. Finally, we analyzed whether SVP
laws have had an impact on the incidence of
gonorrhea, and we find that they have not."
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Disgust Sensitivity
and Political Lean-
ings: Which Came
First?

Kathleen McAuliffz "The Yuck Factor” The
Atfantic March 2019, pp. B6-72

p. B6: “Study after study shows that a high
‘disqust sensitivity' tends to go hand in hand
with traditionalism, religiosity, support for
authority, and distrust of outsiders. Does
biology influence ideology? And if so, why?"
p. B8: ".To a surprising degree. a recent
strand of experimental psychelogy suggests.
our political beliefs may have something to
do with a specific aspect of our biological
makeup; our propensity to feel physical
disgust.

“In the mid-2000s. a political scientist
approached the neuroscientist Read Monta-
gue with a radical proposal. He and his
colleagues had evidence, he said, that politi-
cal orientation might be partly inherited, and
might be revealed by our physiological reac-
tivity to threats. To test their theory, they
wanted Montague. who heads the Human
Neuroimaging Laboratary at Virginia Tech, to
scan the brains of subjects as they lnoked at
a variety of images - including ones display-
ing potential contaminants such as mutilated
animals, filthy toilets, and faces covered with
sores - to see whether neural responses
showed any correlation with political ideolo-
gy. Was he interested?

“.[Tlhe team returned with studies to
argue their case. and eventually he signed
on. When the data began rolling in, any
skepticism about the project quickly dis-
sulved. The subjects, 83 in total, were first
shown a randomized mixture of neutral and
emotionally evocative pictures - this second
category contained both positive and nega-

tive images - while undergoing brain seans.

Then they filled out a questionnaire seeking
their views on hot-button political and social
issues, in order to classify their general
outlook on a specteum from extremely liberal

to extremely conservative. As Montague
mapped the neuroimaging data against
idenlogy. he recalls, ‘my jaw dropped.” The
brains of liberals and conservatives reacted
in wildly different ways to repulsive pictures:
Both groups reacted, but different brain
networks were stimulated. Just by looking at
the subjects’ neural responses, in fact,
Montague could predict with more than 35
percent accuracy whether they were liberal
or conservative.

"The subjects in the trial were also shown
violent imagery (men pointing revolvers
directly at the camera, battle scenes, car
wrecks) and pleasant pictures  (smiling
habies. beautiful sunsets, cute bunnies). But
it was only the reaction to repulsive things
that correlated with ideology. ‘| was com-
pletely flabbergasted by the predictability of
the results,” Montague says.

" .Lomparad with liberals, they'd previously
found, conservatives generally pay more
attention - and react mare strongly - to a
broad array of threats. For example, they
have a more pronounced startle responses
to loud noises, and they gaze longer at pho-
tos of people displaying angry expressions.
And yet even in this research, Hibbing says,
‘we almost always get clearer results with
stimuli that are disqusting than with those
that suggest a threat from humans, animals,
or violent events...’

" [NJumerous studies have found that high
levels of sensitivity to disqust tend to go
hand in hand with a ‘conservative ethos.
That ethos is defined by characteristics such
as traditionalism, religiosity, support for
authority and hierarchy. sexual conserva-
tism, and distrust of outsiders...."

p. 7l "More recent investigations by Pe-
tersen and Aaroe suggest that those with
high disgust sensitivity tend to be leery of
any stranger, not just foreigners. They view
casual social acquaintances with a certain
amount of suspicion - a robust finding repli-
cated across three studies with a tatal of
4400 participants. The implication is clear:
Disgust and distrust are somehow linked....

“As the social psychologists  Simone

Schnall, at the University of Cambridge, and
Janathan Haidt, at NYU, have shown, disqust

sensitivity may also help shape heliefs about

8l right and wrong, good and evil. [Article cites |

testing involving a dirty desk and invalving
putrid odors while subjects answered ques-
tions on various moral issues. These issues
included gay rights and premarital sex)
.Variations on these studies ..reveal a
consistent pattern:  When we experience
disgust, we tend to make harsher moral
judgments.”

* ok ok kK K X

Taking Pedophilia
Seriously

Quotes & Notes from: Marga Kaplan. "Taking
Pedophilia Seriously,” 72 Wash & lee L. Rev.
75 (Winter 2015):

p. 75: ".[Slexvally viglent predator statutes
expand state power to civilly commit individ-
uals by disterting the concept of pedophilia
as a mental disorder. At the same time, anti-
discrimination faw is dismissive of pedophilia |
as a mental disorder, excluding it from civil |
rights protections ordinarily associated with
mental illness.”

p. 82: " Researchers estimate that approxi-
mately one percent of the male population -
and an unknown but presumably smaller
percentage of the female population - fives
with pedophilia...

p. 83: “Interestingly, some attraction to
prepubescents SEems even more common.
Studies of sexual arousal indicate that a
surprising proportion of the population,
particularly among men, has fantasized about
prepubescent children during intercourse ar
masturbation or may become aroused upan
viewing images of prepubescents” [citing:
Lea # Studer & A Scott Aptwin "Pedophilia:
The Problem with Diagnosis and Limitation of
CAT in Treatment," 67 Med Hypotheses 774,
at 775 (2008) (examining the prevalence of
pedaphilia in men); Michae! £ Seto, FPedophi-
ig_and Sexual [ffending Agamst Lhildren |
(2008). at 7 (citing several studies). At Nate
4, adding: "Une study found 52% of men had
fantasized about young girls and 3% abnut
young hoys, while another found that 3% had
fantasized about sex with young children,
with 7% indicating some likelihood that they
would have sex with a child if they were
guaranteed that they would nat be identified
or punished. Setz. sypra at 7"

pp. 84-Bh: “Sexologists, psychiatrists, and
iegal scholars usually associate pedophilia
with one of two categories: (1) a mental
disorder or (Z) a form of sexual orientation
called 'erotic age orientation.”

pp. 86-87: “Pedophilia need not entail any
behavior; ane may be a celibate pedophile.
similar to how one may have sexual desires
for adults while remaining celibate.”

p. 3 "..[ndividuals with pedophilia rarely
(Continued on page 5)




: (Continued from page 4)

| spontaneously molest children, and the vast
| majority of sexual ahuse of children is pre-
meditated. [citing Aol & Hall supra, at 462
(arguing that. because 70% to 80% of sex
| offenses against children are premeditated.
"the notion that people with pedophilia lack
| self-contral is untenable)] A recent study
‘fuund no connection between pedophilia and
limpulse-aggressive traits and in fact found
|more  evidence of inhibition, passive-
- aggression, and harm avaidance. [citing: Zisz
1o Lohen et 4/, "Impulsive Personality Traits
[in Male Pedophiles Versus Healthy Contrals:
‘I Pedophilia an Impulsive-Aggressive Disor-
der?." 43 Lampretensive Psychistry 127, 132
|-33 (2002). ..Similarly, MRI studies have
{ found no evidence to suggest any differences
+in the parts of the brain that relate to self-
‘cnntml or impulsivity.” [citing: James M
| Lantor, “Understanding MR Research on
 Pedophilia, ~ http://individual Utoronto.ca/
james_cantor/blog2html].  [So: valitional
impairment can be ascertained: if brain
~parts are intact, no impulsivity or volitional
" contral problem.]

0. 92 “Treatment cannot convert sexual
“interests; therapy to redirect sexual attrac-
tion away from children toward adults has
fared no better with pedophilia than it has
"with same-sex attraction.” [citing # Setz
%/75'1/0/7/1///;7 and Sexwal Offending Against
- Liildren (2008), at 175-78 (discussing the
efficacy of therapy aimed at changing a
- pedophile’s interest in children and noting
that it is unclear whether the therapy results
in actual changes in interest or greater
“contral over pedophilic sexual arousal); Alice
Dreger, “What Lan He Done about Pedaphil-
8?77 The Atlantic (Aug 26 2003 847 AH)
| Bt/ www. theatlantic.com/health/

| archive/ 2015/ 08/ what-can-be-dong-about-
| pedaphilia/ 279024/ ("We have nat yet found
a way to convert pedophiles into non-
' pedophiles that is any maore effective than
‘\ the many failed attempts to convert gay men
“and lesbians into heterosexuals.”)

p. 104 “Changing social mores, including
“prejudices, often inform judgments of what
desires are pathological. [stating, at naote
12Z: "For example. same-sex attraction was
| once considered pathological.  Andreas Je
Block £ Pister R Adrizens, "Pathologizing
' Sexual Deviance: A History,” 50 J/ Sex fes
i 716, 287-88 (2003). Lharks  Moser
“Paraphilia: A Critique of a Confused Caon-
cept” in New Directians in Sex Therapy:
lmnavations _and Altsrnatives 3 (Peggy
“//E/'Ilﬂ/ﬂlz, ed. 2001). at 36. Psychiatrists
‘alsu diagnosed slaves that attempted to
"escape with a psycholngical disorder called
‘drapetumania Patrick Singy, Letter to the
‘Editur, “What's Wrang with Sex?.” 39 4r-

chives of Sexval Behav 1231 (2010)"] The

“W e have not yet found a way
to convert pedophiles into
non-pedophiles that is any more
effective than the many failed at-
tempts to convert gay men and
lesbians into heterosexuals.”

Alice Dreger, “What Can Be Done
about Pedophilia?”, The Atlantic
(August 2013).

OSM's current definition of a paraphilia is
(oddly broad and archaic, entailing ‘any in-
tense and persistent sexual interest other
than sexual interest in genital stimulation or
\preparatory fondling with phenntypically
'narmal. physically mature, consenting human
partners.” [citing: DSM-V at 685)
p. I05: "Distress and interpersonal difficulty
are also questionable criteria because they
\may be caused by the individual's shame and
fear of societal response rather than the
'sexual desire itself [citing: Agustin Maldn
"Pedophilia: A Diagnosis in Search of a Disor-
der." 41 Areh Sexual Behav, 1083 (2012) at
/U84 (discusing the criteria of distress in a
pedophilic disorder diagnasis); 4an W Shin-
del & Lharles A Maser, "Why Are the Para-
‘philias Mental Disorders?” 8 o/ Sexwa/ Med
527, 828 (2010) (explaining that an individual
with a paraphilia may experience distress
ibecause of soietal discrimination). The DSM
attempts to avoid this problem by requiring
that the distress and impairment be cavsed
by the paraphilia as opposed to societal
response. But it is impossible to tease out
causation in this way. All distress likely has
sume internal and external cause. An indi-
vidual may be repulsed by his sexual interest
for children in part because he finds it mor-
ally repugnant and in part because he knows
society condemns it as morally repugnant.”]
.As one critic notes, ‘[i)t does not seem
possible for @ person sexually interested in
children not to be socially impaired in some
way because societal norms dictate that it is
abnormal for a person to be sexually inter-
ested in children." [citing: #m 7 0 8onohue
et af, "Problems with the DSM IV Diagnosis of
Pedophilia," 12 Sawal Abuse: J Res, & Ireat-
ment38, 102 (2000).)
p. 107 2. Erotic Age Orientation: Pedophilia
as a Sexual Orientation

“The fifth edition of the DSM. as originally
published in October 2013, referred to pedo-
philia as a sexual orientation. [DSM-V, at
BY8] It specifically stated that an intense
and persistent sexual interest in prepubes-
cent children that is not acted on or accom-
panied by distress or impairment is better
characterized as a sexual origntation than a
mental disorder.” [//d, stating that if indi-
viduals "have never acted on their impulses,
then these individuals have a pedophilic
sexval orientation but nat a sexual disor-
der."]
pp. 108-D3:  "While sexval orientation is
commanly used to describe the gender to

which one is attracted, several scholars and
advocates argue for a more expansive defini-
tion. [citing: Hzateth M Glazer, "Sexual
Recrientation,” 100 ez ./ 997, 1057-58
(2012) (arquing for a broader definition of
sexual arientation); 4a7 £ Jweed), “Polyamory
as a Sexual Orientation" 79 £/ Lin L Fev 1461,
at [473-109 (20i1) (discussing expanding
sexual orientation to include the preference of
polyamorous  relationships),  Miches! [
Storms, "Theories of Sexual Orientation,” 38
o Persanality £ Soc. Psycholagy 183, T83-41

1980) (discussing the limits of comman
theories regarding the nature of sexual orien-
tation); see also: Hizabeth £ Emens
“Compulsory Sexuality.” 66 Stam £ fev. 303,
338-344 (2014) (proposing additional axes by
which to measure asexuality).] Some have
proposed, for example, that sexual orientation
should include an axis of sexuality versus
asexuality - the extent to which one experi-
ences sexual urges or interest at all. [citing:
Emens, supra, at 338-340 (discussing asexu-
ality using existing models of sexual orienta-
tion); Storms, supra, at 783-31 (positing
asexuality as a distinct sexual orientation).]
Sexual orientation might also consider the
extent to which ane focuses sexual interest on
others as apposed to autoeroticism. [See
Lmens, supra, at 341-42 (discussing asexuality
along an autoerotic axis). flazer supra at
1054-05 (arquing for separation of sexual
orientation into general orientation and spe-
cific orientation).] Other scholars have pro-
posed expanding it to include the extent to
which individuals are palyamorous as opposed
to monogamous. [See /weedy, supra at 1482-
1508 (discussing polyamory as a sexual orien-
tation.) More controversial definitions of the
term might also include whether one is at-
tracted to humans, non-human animals, or
inanimate objects. [See Jasse Bering Perv;
The Sexual Deviant in All of Us (2018) at 117-18
(discussing sexual attraction to non-human
animals and inanimate ohjects).]

“Those who argue that pedophilia is a type of
sexual orisntation distinguish between differ-
ent types of sexual orientations; sexual gender
grientation, the focus of most research on
sexual orientation, is but one. [See # Setz at
231 (defining sexual gender orientation).]
This view places pedophilia on a larger spec-
trum of erotic age orientation, which de-
scribes how individuals experience sexual
attraction to age groups ranging from infants
to the elderly. [See Sesz at 3-4 & n. I 231
(explaining age orientation): Aering. supra at
169 (discussing erotic age orientation); A/ &
Hall supra, at 438 (same).] Erotic age orien-
tation contains at least five categories of
sexual interest: (1) pedophilia (attraction to
prepubescents); (2) hebephilia (attraction to
minors in early puberty); (3) ephebophilia
(attraction to older adolescents): (4) teliophil-
ia (attraction to sexually mature persons);
and gerontophilia (sttraction to the elderly).

[ Bering, supra, at 189 (noting the different
categories of sexual interest); Sets supraat
d-4 & n. | (defining the types of sexual inter-
est), Hall & Hall supra. at 458 (discussing
cateqories of sexual interest within erotic
age orientation).] Some also categorize
nepinphilia (attraction to infants) as a sepa-
rate type of erotic age orientation rather
than as a subset of pedophilia. (Setz supra
at 4 ("It is not clear if sexual preference for
infants ..represents variants of pedophilia
or instead represent different paraphili-
as.").]
pp. 103-10: "One difficulty in determining
whether pedophilia should be considered a
type of sexual orientation is that, despite
over g century of social science research
and legal analysis. there is no one accepted
definition of sexual orientation. [See Zmens
suprs, at 339-44 (discussing various models
of sexual orientation); Jessica A Llrks
“Inferring Desire,” B3 Jubs [/ 575, G4l
(2013) (noting that “there is no unitary
definition”); Randall [ Sl "Defining and
Measuring Sexual Orientation: A Review." 75
Archives Sexual fehav. 843, B44-49 (1937)
(describing  confusion  surrounding  the
conceptual definition of sexual orientation).]
Several means of organizing individuals into
categories of sexual orientation based on
sexual interests or behaviors have been
proposed, accepted, and  subsequently
rejected and replaced throughout history.
[See Llarke supra at 541-42 (noting that
the understanding of sexual orientation has
fluctuated over time).] The concept of
homosexuality has transformed over the
past century from a tendency to engage in
same-sex sexual behavior, to a type of
gender deviance, to an abnormal personality
and mental disorder, and finally to an af-
firmative social identity. Still. terms such as
‘homosexual’ and ‘bisexual' do not have
universally accepted characteristics.  Nor
are these terms even widely accepted by the
very communities they identify; those who
prefer to identify as gay. lesbian, or queer,
for example, reject the word "homosexual.”
pp. WI0-1: "Modern conceptions of sexusl
arientation generally share certain charac-
teristics. Perhaps most prominently, sexual
orientation generally involves a type of
sexual interest. [Some researchers also
distinguish different types of psychological
compaonents, such as sexual interest versus
affection and love. See e/ supra, at G48-
49 (discussing various psychological com-
ponents).] It also requires sexual interests
have a certain breadth and depth.[ /weed),
supra, at 1466-68 (discussing the concept of
sexual orientation as an identity), and at
1482-83  (discussing  importance  of
“embedded-ness”).] It implies something
stronger than, say. an individual's interest
for individuals with green eyes or dimples.
(Continued on page 6)
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(Continued from page 5}

Comparing a sexual orientation to this type
of preference trivializes sexual orientation’s
depth and its role in the individual's psyche.
Erotic age orientation is similarly defined by
sexual interest. Such sexual interests must
be intense and persistent in order to fall into
a category; a fleting attraction to a child is
insufficient to qualify as pedophilia.”

“Sexual orientation is alsn widely accepted
as immutable, unchosen..... [See Jain Money,
Lay. Strajght _and _In-Between 1 (1388)
(stating sexua! orientation is not a choice or
preference)).  Sexual gender origntation is
something that one discovers rather than
acquires and which cannot be reorient-
ed..” [See Seto. at 231 noting that
“rearientation therapies have nat workad for
homosexual men.” Indeed, recrientation
therapy has been so discredited and its
attendant risks so high that some states
have banned such therapy for minors ]

p. 12: "There is alsa evidence that erotic
age orientation is ..immutable... * [ Sider &
Aytwin, supra, at TIb (describing arguments
that “pedophilia,” lke heterosexuality or
homosexuality, represents sexual arousal to
a particular identifiable group, and is not
voluntarily decided); Jreger. i6id).

IV. Rethinking the Law's Approach to

Pedaphilic Disorder
A. Civil Commitment Law
. Civil Commitment: Justifications
and Limitationg

pp. 139-40: "..The Supreme Court has held
that civil commitment is unconstitutional
unless the individual has a valid mental
disorder; otherwise, it might be construed as
punishment for future crimes. (Aouchs see
Javid J[ Gotthih, "Preventive Detention of
Sex Dffenders” 50 4 Aen [ Fev 103
(2002), at 1037-38 (describing Fovcha and
the invalidity of preventive detention)]. The
American Psychiatric Association supports
this limitation and recommends that civil
commitment be limited to persons wha have
a 'severe mental disorder’ and ‘lack of
capacity to make a reasoned treatment
decision.”  Many state civil commitment
statutes imply that psychosis, which entails
some sort of loss of contact with reality, is
required for such commitment. Prior ta the
1990s, civil commitment proceedings were
almost exclusive to persons with psychosis.”
pp. 141-42: “Mast criminal law scholarship
distinguishes and justifies civil commitment
on the grounds that it is non-punitive.  Civil
commitment is limited to those who are
unable to exercise their autonomy. Retribu-
tivism theretore, generally requires that the
state limit civil commitment to those who
have mental illnesses that significantly
compromise their ahility to choose to act in
accordance with the law. [(Discussing the

‘guarantine’ model of commitment): “As both
Sehulhoferand Lottlieh have noted, we ought
not to civilly commit an infectious individual
who is able to control disease transmission
purely an the grounds that we fear he wil
not act responsibly. See Stephen J Schulha-
fer. "Two Systems of Social Protection:
Comments on the Civil-Criminal Distinction,
with Particular Reference to Sexually Violent
Predator Laws." 7/ Lontemp. legal lssues
69 (1996), at 9! (arquing that quarantining an
infectious individual who can control trans-
mission of the disease would violate her
Such
quarantine would amount to preventive
detention based on our fear about their
future choices and would not adequately
respect their autonomy. See Sc/Aulhofer at
91 (If we simply fear that she may choose to
ignore the sanctions deployed to prevent
such misconduct, then a decision to quaran-
tine her in advarice is a decision to ..violate
her autonomy...”).] Failure to make this
distinction could result in the detention of
individuals out of fear of the choices they wil
make. As preventive detention, this would
fail to respect the individual's autonomy to
decide whether to commit an offense; as
punishment, it wauld improperly punish an
individual who has not yet committed a
culpable act” [See Schufofer, supra. at 32-
93 (“[A] free society should never resort to
regulatory confinement  measures  that
bypass the individual's capacity for autono-
mous choice."); Kimberly Kessler ferzan
“Beyond Crime and Commitment: Justifying
Liberty Deprivations af the Dangerous and
Responsible,” 96 Mian L Fev. 141 (2001, at
177-78 ("Pure prevention . fails to take
peaple’s autonomy seriously, to announce
rules, to give individuals opportunities to
comply, and to treat individuals as responsi-
ble agents when we punish them.”).]

p. 143: A diagnosis of pedophilic disorder
raises the odds of civil commitment by

Levenson & Jofn W Marin, "Factors Predict-
ing Selection of Sexually Violent Predators
for Civil Commitment.” 50 /aternational J. of
Difender Therapy & Comp. Criminology 808,
522, thl. 3 (2008)].

p. [al: “At present, the concept of volitional
impairment is highly questionable in both law
and psychiatry. [See #abert A Prently et al,
Sexually Violent Predators in the Court-
room.” 12 Psychol Pub. Poly £ 357 (200B).
at 363 ("I}t is problematic, and perhaps
impossible, ta distinguish between impulses
that are irresistible and impulses that simply
are not resisted.”); Zhamas K Zander, "Civil
Commitment Without Psychosis: The Law's
Reliance on the Weakest Link in Fsychodiag-
nosis." | ./ Sexual Dftender Liv. Commitment:
Sei #1717 (2008), at 65-68 (examining the

issues in determining volitional impairment

in paraphilia cases)] Psychiatric literature
is rife with ambiguity and uncertainty about
the cancept of volitional impairment and self-
control in general, and with concerns about
its use in SVP proceedings. [See Zamder
sypra at B5-66 ("[NJone of the paraphilias
require any type of volitional impairment or
inability to control impulses to make & diag-
nosis."); Prently, et al, supra at 353-B4
(“The volitional dysfunction standard as
applied in insanity defenses is rarely appro-
priate in the SVP cantext.”).]

“For these reasons, the APA cautioned
against assuming impaired impulse control
from a psychiatric diagnosis for the sake of
legal proceedings.” (See JSH-V supra at 75
(cautioning the use of DSM-V diagnostic
griteria when making legal decisions): Ste-
phen J Morse "Preventive Confinement of
Dangerous Oifenders.” 32 o L Med & Lthics
56 (2004), at 640-65 (discussing the prob-
lems inherent in measuring lack of control);
Men Frances et al, "Defining Mental Disorder
When it Really Counts: DSM-IV-TR and SVP/
SOP Statutes.” 38 o/ Am. Acad Psychiatry &1
375, 378 (2008), at 379 (discussing use of
the DSM in forensic settings) )

p. 152: “Yet psychiatric research has not
demonstrated that paraphilic disorders are
associated with volitional impairment or
impulse contral. ..Research has also ques-
tioned the relationship between pedophilic
disorder and long-term recidivism. [See
Anthony R feech & Leigh Harkins, "DSM-V
Paraphilia: Descriptions. Demograghics, and
Treatment Interventions.” 17 Aggression &

Vinlent Hehav. 527 (2012), at 329 (citing
research that found a pedophilic diagnosis
was unrelated to long-term recidivism).]

" Most states allow courts to assume the
actor has difficulty controlling his actions
from the defendant's mental disorder and his
past acts. [See Aemreth W Gaines, "Instruct
the Jury: Crane's ‘Serious Difficulty’ Require-
ment and Due Process,” 56 S22 £ Fev. 281,
300-01 (Z004) (arquing that Arizona, Galifor-
nia, llinois, Massachusetts, Minnesata, South
Carolina, Texas, Washingtan, and Wisconsin
fail to require a separate finding of lack of
control),  Jamine  FPlerson,  Comment,
“Construing Crane: Examining How State
Courts Have Applied lts lack-of-Contral
Standard,” 160 4/ Aa [ Rev 1527, 1537-46
(2012) (arguing that ten states da not require
a separate showing of lack of control, and
either ignore the requirement or inappropri-
ately conflate it with the mental abnormality
requirement)]  This practice essentially
allows courts to conflate peduphilic disorder
and other paraphilic disorders with volitional
cantrol, a presumption that is not supported
by scientific evidence." [See Michas/ £, first
& Kabert [ Halon "Use of DSM Paraphilia
Diagnoses in Sexually Violent Predator Com-
mitment Cases.” 88 J/ 4m Acad Psychiatry &

111 f society should
A re e never resort to
regulatory confinement measures
that bypass the individual's capacity
for autonomous choice.”

Stephen J. Schulhofer, “Two Systems of Social
Protection: Comments on the Civil-Criminal
Distinction, with Particular Reference to Sexual-
ly Violent Predator Laws,” 7 J. Contemp. Legal
Issues 69, at 92-3 (1996).

[ 443, 450 (2008) (describing the distinction
between diagnosis of paraphilia and volitional
impairment). Courts’ willingness to assume
volitional impairment, despite lack of evi-
dence. may in fact be tied to the disqust
pedophilic disorder instills. Historically, the
determination that a sexual urge creates an
impulse control problem has been finked to

acceptable.
accepted that individuals could suffer from
‘compulsive humosexuality’ and ‘compulsive
masturbation’ because same-sex attraction
and masturbation were in themselves viewed
as problematic. See Moser, supra. at 823
("(Clompulsive masturbators and compulsive
homosexuals began to disappear snce those
behaviors were no longer seen as signs or
symptoms  of psychopathology.”);  Moser,
sypra at 92 (detailing the history of and
problems with paraphilia as a concept).
Similarly, courts may be presuming that
individuals with sexual interest in children
must lack contral over their actions.]
p. 133: ".SVP statutes allow civil commit-
ment of individuals who are able to under-
stand and control their actions based on fear
of the decisions they will make. [See Zo/thet,
supra, at 1137, 1045 (arguing that preventive
detention of sane individuals is not constitu-
tional); Schulbofer, supra, 94-35 (arguing
that SVP commitments should be impermissi-
ble without proof of mental ilness).] This
undermines the justifications central to the
constitutionality of civil commitment. See
Lotthiel, supra at 037-38. 1045 (arquing
that there are constitutional limits to how far
criminal and civil sanctions may overlap).]
pp. 153-04  ".SVP statutes use mental
illness to eivilly commit individuals who can
rationally choose their behavior. An individu-
al in the throes of sexual interest does not
act on reflex. He feels an interest, forms an
intent, and acts on it. [See Morse sypra, at
B3 (examining how desire and contraol influ-
ence action and responsibility).] Refusing to
engage in the sexual activity might be more
difficult for an individual who desires it than
for an individual who does not in that the
former will suffer from frustration, tension,
or loneliness.  But these negative conse-
quences do not prevent the individual from
contralling his actions... [ See #id ("A
desire is simply a desire ...there is no literal
{Continued on page 7)

whether the underlying interest is considered |
ft was at one time commonly |
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Epidemics require an emergency response, including quarantine. But neither sex crimes nor paraphilias
are epidemics or even merely transmissible. Extremely low sex-crime recidivism rates that shrink even
further with each year post-prison release and with each year of increasing age post-last crime expose
the hysteria about sex offenders as being just that. (See next article.)
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(Continued from page 6)

physical compulsion, as there is in cases of
reflex. spasm and the like.").]

*..[A] deprivation of liberty - particularly
one so complete and indefinite as civil com-
mitment - should not be undertaken lightly.
(See Melisss Hamilton, “Adjudicating Sex
Crimes as Mental Disease,” 33 Face L fev.
336 (2013), at 54! (arguing SVP statutes are
a human rights issue because civil commit-
ment infringes on liberty and privacy).] It
should not allow for the detention of those
whose mental disorders might simply pre-
dispose them to choose to commit offenses.
[See Lotthieh, supra at 1045 (arquing that
the state must shaw why civilly committed
individuals differ from other criminals who
commit sex crimes); Schulholer, supra at 34
-35.] Dtherwise, states may use civil law to
circumvent constitutional limits on criminal
law. [See Luttheh supra at 1035 (If the
government may simply recast its criminal
proceedings as civil, it may be able to ac-
complish the goals it might otherwise
achieve only through punishment by a simple
change in nomenclature.”)] We must also
take care not to detain people based on
assumptions  with guestionable  scientific
merit, even with the best of intentions.”

Final Thoughts

p. I63: “_At present. our laws and policies
often isalate individuals with pedaphilia from
resources that prevent abuse, exacerbating
public health and criminal law problems. The
rights of individuals with pedophilia, howev-
er, are in themselves an appropriate can-
cern for the law. We should not ignore
inconsistent or unjust laws simply because
they only affect those who provoke revl-
sian.

Other significant notes:

78 ".Some researchers argue that child-
adult sexual experience does not inevitably
reselt in psychological harm. See Zander,
sypra, at 39 (outlining this research).

It “As a result, the psychiatric community
and its critics have spent the last century
debating what constitutes a mental illness.
See Michael 5. Moore, [aw and Psychiatry,
at 155-2I6 (providing an extensive discus-
sion abaut the definition of mental illness);
Zander; suprs, at 28 ("Debates about the
validity of the construct ‘mental illness’ and
‘mental disorder’ have raged for the past
half-century.”); Massimifano Aragana “The
Concept of Mental Disorder and the DSM-
V" 2 Diglgues Phil Mental Nevra. Sti |
(2009). at 1-13 {providing an example of
schalarship that rejects a definition of
mental disorder and argues mental disor-
der is best understood as a construct,
which cannot provide a clear-cut demarca-
tion between what is and is not a disorder).
Some theorists argue that mental illness
rarely reflects illness at all. But instead
reflects subjective lay concepts and value
judgments, and that the process of being
labeled abnormal and ill causes psychologi-
cal and social harms rather than identifying
them. Such skeptics warn that psychiatry
justifies coercive interventions to impose
social norms rather than treat legitimate
illness.  See Moors, supra at 1953-81
(challenging these views): Zander, supra, at
28-29 (describing the debate about the
validity of the construct of mental disor-
der): Jhamas Szasz [he Myth of Menial
Hness: Foundstions of 3 lheory of Personal
Londuet (1861) (arguing against classifying
psychological problems as diseases or
illnesses); fric J Jammann "The Myth of

Mental lliness:’ Continuing Controversies
and Their Implications for Mental Health
Professionals,” 17 Linical Psychal Fev. T33
(1987) (summarizing Szas7s views and the
views of Szas/s critics).”

126 "..0e Block & Adrizens, suypra at 278

(discussing the medicalization of aher-
rant sexual behavior steered by the use of
physicians and psychiatrists as forensic
experts to help ensure the state’s contral
over private morality).”

200 "See  Jamder:  suprg  at 3740
{summarizing ‘debate about the conceptual
validity of the diagnosis of pedaphilia’);
Studer £ Aybwin, supra at  TIG-T8
(advacating that future DSM editions should
drop pedophilia as a cateqory);, Madin
suprg at 108E (discussing controversy
surrounding the appropriateness of consid-
ering paraphilias as mental disorders):
Shindel & Moser, at 978 (arguing that all
paraphilias should be removed frem the
OSM): Moser, sypra st 92-93 (stating
paraphilias are ‘a pseudoscientific attempt
to regulate sexuality'); Arentéy et al, supra
at 366 (citing controversy regarding
diagnostic validity): Richard Green, 'Is
Pedophilia a Mental Disorder?’ 31 Arch
Sewugl Hehav. 467 (2002). at 4B9-70
(questioning validity of diagnosis of pedo-
philia).”

205 "The Fair Housing Act (FHA) also prohib-
its housing discrimination an the basis of
disability. 42 454 & 3604(F)(1)(B). Like
the ADA and Rehabilitation Act, the FHA
prohibits discrimination based on mental
disorders that substantially impair major
life activities. 47, § 3602(h); see Gragden v,
Abbort 524 1S, 624, B3 (1998) (noting
that the ADA uses the same definition for
‘disability’ that the FHA does for
‘handicap.’). Unlike the ADA and Rehabilita-
tion Act. however, pedophilia is not explicit-
ly excluded from coverage.”

294" As both Schulhofer and Gottlieb have
noted, we ought not to civilly commit an
infecticus individual who is able to cantral
disease transmission purely on the
grounds that we fear he will not act re-
sponsibly.  See Schulioier supra at 4l
(arguing that quarantining an infectious
individual who can control transmission of
the disease would violate her autonomy as
a respansible person.)... Such quarantine
would amount to preventive detention
based on our fear about their future choic-
es and would not adequately respect their
autonomy.  See Schaulofer, suprs, at G/
({1f we simply fear that she may choose to
ignore the sanctions deployed to prevent
such misconduct, then a decision to quar-
antine her in advance is a decision to ..
violate her autonomy....")."

285 "See Sthulhofer, supra at 32-93 (TA]

free society should never resort to regula-

tory confinement measures that bypass the
individual's capacity for  autonomous
choice.'); ferzan supra at 177-T8 ([Plure
prevention fails to take penple's autonomy
seriously. to announce rules, to give indi-
viduals opportunities to comply, and to
treat individuals as responsible agents
when we punish them.").”

328" Beech & Harkins, supra at 529
(describing the correlation between pe-
dophilic disorder and civil commitment):
Zander, supra, at 36 (describing the statis-
tical connection between pedophilia diagna-
sis and civil commitment); Aamiltan, supra
at 193-04 (examining statistically the role
diagnoses of sexual deviance play in impos-
ing preventive detention).”

331 “See, e.g. Shinds! £ Moser, suprs, at
827 (stating that paraphilia diagnoses have
been misused in criminal and civil commit-
ment proceedings as indication that individ-
uals cannot contral their behavior), Aami-
ton, sypra, at 954-33 (describing cases in
which pedophilia was analngized ta lifelong
addiction): Zammonwealth v. Stephens T4
A.3d 1084, 1040-42 (Pa. Super. Ct. 2013)
(referring to expert testimony that defend-
ant was likely to re-offend because pedo-
philia was incurable, lifelong disorder);
United States v. Wetmors T8 F Supp.2d
38, 386-37 (D. Mass. 201i) (citing expert
testimony that the defendant was likely to
re-offend because of pedophilia diagnosis):
/1 re Kemmedy, 578 SE2d 27 29 (S.L. Ct.
App. 2008) (finding pedophilia diagnosis
alone sufficient to demonstrate sufficient
likelihood of re-offending).”

344 "See Morse supra, at B4-85 (discussing
the problems inherent in measuring lack of
control).”

343 "See Frances et al. suypra at 375-TR
(describing the shortcomings of SCP defini-
tions applied broadly by state statutes).”

3Bt "See  Schulhofer sypra st 94-98
(‘Preventive incapacitation of [individuals
who are capable of choosing to act and
responding to sanctions], as a substitute
for reliance on the criminal process. is
inconsistent with the core commitments of
a free saciety...')."

390 "See Heech £ Harkins, suypra at 529
(citing studies concluding that a pedophilic
diagnosis is unrelated to long-term recidi-
vism); Robin . Wikan et &, 'Pedophilia: An
Evaluation Of Diagnostic and Risk Prediction
Methods.," 73 Sexua/ Abuse 260, 268-70
(2011) ('However, individuals who met DSM-
[V-TR-based diagnoses of pedophilia were
no mare likely to be convicted of a new
sexual offense than those who failed to
meet the DSM-IV-TR diagnostic criteria for
pedophilia...'); Aeather M Moulden &t al,
‘Recidivism in Pedophiles: An Investigation
Using Different Diagnostic Methods.” 20 ./
Farensic Psychistry £ Psychalagy 880, B33




(2009) (The results suggest that those
individuals diagnosed as pedophiles do not
recidivate more often or more quickly than
non-pedophiles.’); see also Aamilton, supra
at 579-80 (Nor is a DSM diagnosis of
pedophilia correlated with sexual recidi-
vism. Actually, a study using a regression
analysis method indicates that a OSM
diagnosis of pedophilia is nat even a signifi-
cant predictor for sexual recidivism.’).”
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[ Aging Rules! The Most

Powerful Recidivism
Factor Busts ‘Need’
for Commitment

A Trio of Excerpts
Summarize The Im-
pact of Age on Sex
Offender Recidivism

Low Sex Crime
Recidivism Rates
Bust the Myth of

Scary Monsters

Grant fuwe "Better Practices in the Devel-
opment and Validation of Recidivism Risk
Assessments: The Minnesata Sex Offender
Screening Tool-4" (July 18, 2007) Lriminal
Justice Policy Review (2017)

Abstract excerpt:

" Using sex offense conviction rates within
4 years of release from prison as the failure
criterion, the data showed that 130 (2.3%)
offenders in the overall sample were recidi-
vists..."

Early-Adult Offending
Loses Predictive Value
over Time

Excerpts trom: Joanna Amirault & Patrick
Lussver, "Papulation Heterogeneity, State
Dependence and Sexual Difender Recidivism:
The Aging Process and the Lost Predictive
Impact of Prior Criminal Charges (ver
Time." $9(4) Jour. Jf Lriminal Justice 344-
394 (July-Aug. Z011).

[Elsevier Highlights:

“Priar offending in early adulthood loses its
predictive value with the passage of time. ...
Offender age at release and educational
achievement were associated with recidi-
vism. Risk assessment should consider both
the age and the passage of time to assess
risk of reoffending”

Abstract excerpt:

*.The findings indicate that for older sex
offenders, prior criminal charges occurring
in early adulthood (ages 18 to 73) are no
longer predictive of future offending as the
offenders age...”

Howard £ Barbarse et al. "Aging Varsus
Stable Enduring Traits as Explanatory Con-
structs in Sex Dffender Recidivism: Parti-
tioning Actuarial Prediction into Conceptual-
ly Meaningful Companents,” 36(5) Lriminal
Justice and Behavior 443-465 (2009)
Abstract Excerpt: “This study investigates
whether sex offenders’ age at release from
custody affects their likelihood of reoffend-
ing. The participants were 468 men with a
mean follow-up (time at risk) of just more
than 1 years after release. ltems from the
Viglence Risk Appraisal Guide [VRAG], the
Sex OHender Risk Appraisal Guide [SORAG],
the Rapid Risk Assessment of Sexual Dlfense
Recidivism [RRASCR), the Static-89, and the
Minnesatg, Sey, Offenders Screening Test-
Revised [MnSOST-R) were coded.  The
results provide a strong counterargument
to previous research claiming that aging
has no impartant effect on recidivism risk in
sex offenders. A large body of evidence has
recently accumulated indicating that recidi-
vism in sex offenders decreases with the
age of the offender at the time of his re-
lease from custody. Despite the weight of
this evidence. aging has not been incorpo-
rated as a risk factor into general practice
in forensic assessment, either of the sexual
or the nonsexual vinlent offender.  This
study continued the exploration of the
relationship between aging and actuarial
risk in the prediction of recidivism in sex
offenders.

Three predictor scales (antisocial hehav-
ior, sexual deviance, and age at release)
were constructed, and each were independ-
ent of the others. Results show that the
predictive ability of items tapping antisocial
behavior is inflated by their association with
age_at release, whereas the predictive
ability of items tapping sexual deviance is
diminished by that assaciation. An assess-
ment instrument comprising an_ age-
corrected antisocial behavior scale, an age-
corrected sexual deviance scale, and an age
at_release scale predicted recidivism as
well as the best existing actuarial instru-
ments. Cox regression analysis shows that
age at release provided unigue and signif-
icant predictive ability over and above
age-corrected antisocial behavior and age-
corrected sexual deviance combined.”

Editars End-Note: In short. Aging Rules! The
older you get. the less the chance that you'l
recidivate — Everl
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Oppressors Everywhere! You ARE Being Watched!

Gladden Excerpt

Shows Sex Offender

of Attainder.
(Last Installment)

Motivational Analysis

Commitment Is a Bill

"3 The Judicially Approved, Nearly liniversal

Prosecutorial Practice of Delaying Petitian-

ing for Commitment Under the Act until the

End of a Prison Sentence Shaws the Puni-
tive Aim of That Act.

prison release.

Under said 4z¢ if psychological/psychiatric
treatment of sex offenders were part of the
prosecution's aim in seeking such commit-
ment, Defendant prosecutors would bring the
SPP/SDP petition as soon as possible after
the offender’s conviction and commencement
of his imprisonment, with an eye toward
commencing said treatment as soon as possi-
ble. Under said 4zt the state has every right
at that point to invake that SEE/SOP Act
However, in all the years since that Az De-
fendant prosecutars. to the contrary, have
deliberately chosen nat ta invake that Act at
the outset of a sex offender’s time in prison.
Instead, prosecutors intentionally wait until a
given targeted sex offender is close to release
from prison, anly then invoking that legislation,
so that such commitment will have the effect
of maximizing continued canfinement after

Moreover, as alleged suypra commitment
petitions are typically not filed under said Act
against imprisoned sex offenders until their
prison release dates are imminent, even
though the claimed facial basis for such com-
mitment has been known by prosecutors filing
such commitment petitions since the time of
the current convictions of the respective sex
offendars named in such petitions, typically at
least several years earlier. The allegations of
this paragraph also confirm that the true
function of such sex offender commitment is

preventive detention, rather than timely,

effective treatment.

To cover the race occasion when a sex
offender with time remaining prior to his
prisan release is committed under said Act,
a Minnesota statute requires committed sex
uffenders to first complete that prison
sentence before transter to the MSOP com-
mitment facility. This is contrary to civil
gommitments for mental illness of Minnesota
prisoners with prison time remaining. Com-
mitments of the latter type result in transfer
to the mental illness treatment facility at St.
Peter, MN immediately, regardless of the
extent of prison time remaining in the pris-
oner's current sentence.

Further, while on intensive supervised
release, any given sex offender, including one
described by the SPP and/or SOF catego-
ries, would certainly have the opportunity to
demonstrate both the ability and willingness
to refrain from attempts at sex-crime recidi-
vism. VYet, in view of the nearly universal
timing of a petition to commit a sex offender
at a time to thwart a sex offender’s release
from prison, such preventive detention under
said Act serves to deliberately prevent that
persan fram having any oppertunity to prove
himself in the community as a non-recidivist
undsr extremely tight controls and manitor-
ing.

4. The Punitive Intent and "Dispropartionate
Severity” of That Act Are Confirmed by
Commitment of Those Who Recently
Successfully Completed Treatment.

Even sex offenders who have just success-
fully completed prison-based treatment of
sex offenders can be, and often are, commit-
ted under said Act. This supports the can-
clusion that the real function of such com-
mitment is preventive detention, rather than
treatment.

0. The Still-Extant Bubernatorial Order
Barring Releases Under the Act Also
Reflects the Punitive [ntent of That Act, as

(Continued on page 9)
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(Continued from page 8)

Implemented with Judicial Approval,

An executive order by former Minnesata
bovernor Tim Pawlenty prevents any provi-
sional releases from MSOP's sex-offender
commitment facilities, except if ordered by a
court or “required by law.” This executive
order has never been rescinded to date, and
it currently remains in effect.  Until very

an extraordinary fear.

“The media is to blame for fueling these
intense fears because it calls attention to the
most extreme and rare cases, even more so
with the rise of the internet®® Further. state
legislatures are to blame for codifying the
unrealistic fear there are sexual predators
around every corner into law as 'panic
[became] the prod and rationale for lawmak-

3bm

recently. this executive order was taken by
all successive MSOP facility administrators
as imposing an absolute ban on provisional
discharges.

That still-extant executive order confirms

commitment under said Act is to keep com-
mitted sex offenders, regardless of comple-
tion of treatment, confined as preventive
detention.

Most currently, 3 new executive order by
Gov. Mark Dayton directs MSOP officials not
to accept any petitions from MSOP detainees
for release. Tngether, these extant executive
orders confirm that the true function of such
sex offender commitment under said Act is
to keep committed sex offenders confined
regardless of completion of treatment -
pure preventive detention.”
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Proposals for Legisla-

tive Reform of Sex Of-

fender Commitment
Procedures

Anmne £, lzz; "Constitutional Law ~ The Lage &
Fetish Can Build: Proposed Legislative Re-
form for Civil Commitment Procedures in
Sexually Violent Predatar Laws," 39 #estarn
New England Law Fev. 14 (2017)

pp. 145-B: ".[Tlhe facilities that do offer
treatment are not beneficial because, as of
yet. researchers in the field have not found
any successful treatmant uptiuns.m..“

“_[Tlhe issue is not treatment standards,
but rather the current lack of any viable
treatment methods in the field of sex offend-
Br management.

“Mere public intolerance or animosity
cannot constitutionally justify the deprivation
of a person's physical liberty.®”

p. 14T "Sex offenders are victims of a moral
panic.¥ A moral panic is & ‘mass movement
that emerges in response to a false, exag-
gerated, or ill-defined moral threat to society
and proposes to address this threat through
punitive measures.® Moral panics prey on
the imagination because they are ‘part real,
part imagined, conferring exaggerated
characteristics onto a real scapegoat™
Periods of rapid social change provide a ripe
environment to twist a disturbing event into

that the true function of such sex offender -

IS

ng.
111 F acilities that do offer treatment
are not beneficial because, as
of yet, researchers in the field have
not found any successful treatment
options.” Anne R. lzzi id., at 145 (2017).

p. 184 “[A} study by Human Rights Watch
found that only & very small percentage of
registered sex offenders ever committed a
second offense® .[Tlhere are no reliable
tests for determining the fikelihood of recidi- |
vism. ™"

Notes:

22 ".See .. Brown v. Watters 589 F.3d 502,
BOB (7" Cir. 200). The doctor who evalu-
ated Mr. Brown and determined he had a
mental abnormality later ‘admitted that
the indicators used to reach a diagnosis
of paraphilia NOS non-consent were not
identified in the DSM; instead. they were
indicators Dr. Doren himself had identified
to bridge the gap or deficiency [that] ..
exist[s] in the DSM[). /7 In spite of the
doctor's  confession on cross-
examination, the court held Mr, Brown met
the requirements under Wisconsin's SVPA.
/d atBI7"

30 Javid Nardsieck "How the Professional
Judgment Standard Could Underming the
Validity of Sexuslly Violent Predator
Laws." 88 Wash U/ L Rev 1281 (2011)

3 Jlamnar v. Danaldson 422 11.S. 563, 575
(1975)

32 Foger N lancaster, Sex Panic and te

Punitive State, (201). at 23.
|d. Some examples of moral panics

include witch hunts, McCarthyyism, and

Nazism. Id. At 23-4. Twa key ingredients

in each of these examples, and in the

moral panic around sex offenses, are an
imaginary threat and a real group that is

portrayed unrealistically. /7 at 24,

34 /dat 25,

39 /dat 76.

38 Id. at 78; see also Aichard £ Wright
“From Wetterling to Walsh: The Growth of
Federalization in Sex Offender Palicy.” 21
fed Sent /124, 126 (2008). 'Dffenders
may even stay on their state's registry
after they die .[alpparently even in
death, sex offenders are still dangerous.’
/d at 125,

B4 Human Rights Watch Mo Lasy Answers:

Sex Dffender laws in the U5 (Sept.

2007), http://www.hrw.org/sites/

33

l 4 M ere public intolerance or
animosity cannot constitu-
tionally justify the deprivation of a
person’s physical liberty.” O'Connor v.
Donaldson, 422 U.S. 563, 575 (1975).

default/files/reports/

us907webcover.pdf  [http://perma.cc/
FToP-GS4A]. at 48. 8% of 500 sample

registrants on the North Carolina sex
offender registry had only committed that
original offense, /4

B0 Fredrick £ Vars "Rethinking the Indefi-
nite Detention of Sex Offenders.” 44 Lom
£ Fev 161,193 (2041). The variation in sex
offense characteristics and motivations
causes uncertainty in assessing the level
of risk for a particular offender.
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Greek origin and means ‘child lover.? This
term refers to the state of adults being
sexually interested in children. Ironically,
most people would nat consider sexual abuse
as love, and some individuals who molest
children are not sexvally aroused by them -
at least not exclusively. Pedophilis as a
diagnostic label is somewhat mare precise
and is defined according ta particular erite-
ria”

pp. 71a-B: ".[Cllassical psychodynamic
theory views pedophiles as being arrested at
an early psychosexual stage and as typically
having unresolved oedipal conflicts. while
object-relations theorists would point to
troubled self-object representations as
causal factors. As another example, social
learning theorists interpret high rates of
childhond sexual victimization among pedo-
phile samples as support of conditioning and
mur*ehng influences on later psychopathalo-

1

Pedophlha. Dlagnosm
Problems & CBT Limi-
tations in Treatment

near side

Therapists’ view of a sex offender's psyche |

Lea i Studer £ 4. Scott Aytwin, "Pedophilia:
The Prablem with Diagnosis and Limitations
of CBT in Treatment,” 67 Medical Hypathesis
T74-781 (2006)

[Abstract Fxcerpt:

“..[Tlhere is little reason to include pedo-
philia among the mental disorders of the
DSM. ..A diagnosis of pedophilia seems to
'medicalize’ an illegal behavior, or
‘criminalize’ fantasy; depending on the diag-
nostic criteria used, or the use made of the
diagnasis. ..[Tlhe typical CBT-based relapse
prevention treatment for pedophilia, which
represents current best practice. is re-
viewed. It is suggested that this. as a stand-
alone therapy. is suboptimal.”

[Text Excerpts:;
p. 774: "Introduction

Dispassionate discussion of pedophilia is
difficult and a great deal of emotion is evoked
by the behavior of pedophiles. Some have
suggested there is an innate biological im-
perative to protect our young and this should
act to discourage some acts of child moles-
tation)  Violation of this imperative (and
social taboo) may be the source of our
outrage when members of society sexually
exploit children. ..The term 'pedophilia’ is of

gy

Sociocultural theory, as interpreted by
Kelly and Lusfl, suggests numerous factors
in modern suciety that make child molesta-
tion more likely to occur. For example, the
socialization of males as dominant figures
and as non-nurturing with children, the
oppressed status of women/girls making
victimization more tolerable to other men,
generally repressive sexual norms for chil-
dren, the erosion of traditional families, and
fewer traditional external social controls
over sexual behavior are possible disinhibit-
ing factors for pedophilic behavior.

Neurological abnormalities have been
considered as possible factors predisposing
some men to pedophilia. Blanchard et al 8
for example, have suggested that subtle
brain damage after hirth (but during neuro-
Ingically developmental years) may be impli-
cated in later pedophilia. Blanchard et 218
found that pedophilic men self-reported head
injuries before the age of 13 years mare
frequently than non-pedophiic men.  This
replicated earlier wark by the same groupd.
Collectively, these two studies involved 1891 |
men8 and while the strength of correlation
was quite modest (r=.12) significance was
obtained.

Maesll) implicated several manoamine and
hormone irregularities in pedophilia. any one
of which may be the predisposing factor
alone or in combination. Azes reported that
pedophiles appear to have decreased activity
at the pre-synaptic 5-HT? receptor, and
increased activity (upregulation) at the same
post-synaptic sites. Mzes reported pado-
philes tend to have lower baseline serum
levels of cortisol and prolactin. The impact
on downstream behavior as a result of these
hormonal variations (especially in males) is
unclear. Other reports have suggested that
prolactin levels among sex offenders are

(Continued on page 10)




(Continued from page 9)

higher than expected in the normal popula-
tionll. Testosterone has tentatively been
implicated in aggression, and has been
recently shown to have a small, but signifi-
cant, relationship predicting sexual offense
severity and recidivism among child molest-
ers and rapistsiZ.

In sum, there is little conclusive evidence
that pedophilia has clear and direct physio-
logical causation.  Rather, contributory
elements appear to promote or inhibit mani-
festation of this disorder. There are many
who argue that sexual orientation is not a
choice. The removal of homosexuality as a
disarder from DSM may reflect some con-
sensus on this pointl3. 1t has been posited
that pedophilia, like heterosexuality or hamo-
sexuality, represents sexual arousal to a
particular identifiable group, and is not
voluntarily decided. but biologically deter-
minedld. Extending the sexual arientation
argument to pedophilia is an unsettling
prospect, as it could then become morally
contentious to hold offenders accountable
for their behavior.

Numerous studies have examined diverse
variables such as family history, childhood
abuse/neglect. sibship order and configura-
tion. digit length ratios and handedness,
substance abuse, and personality character-
istics in attempts to understand how individ-
uals come to obtain sexual gratification (or
pawer and cantral) in activities with children.
Positing that intimacy deficits and disrupted
attachment to parents play impartant roles
in the etinlogy of sexually abusive behaviar,
Marshall and his group have looked at nu-
mernus aspects of psychological functioning
among sex offendersld. Investigations have
found that child molesters are lonely, have
difficulty with intimacy, and have disrupted
attachment bonds with other adultslB. A
sample of child molesters were found to have
lower self-esteem and reported a greater
' degree of maternal rejection than & sample
guf demographically matched normal con-
trols!?.  Ward Melormack, and Hudsod8
found that child molesters and rapists had a
variety of deficits in establishing and main-
taining intimacy in their relationships. Child
molesters, for example, were found to be
especially sensitive to rejection by others.
While these are notable findings, they do not
clarify the issue of cause and effect.

In what is most certainly an issue related
to style of attachment and degree of intima-
ty. evidence indicates that sex offenders
experience higher rates of childhood sbuse
than the general populationd-21. This disor-
der/behaviar is clearly multi-determined.
The Irrelevance of Diagnosis

..opecifically, DSM indicates that homasex-
ual pedophiles re-offend at twice the rate of

h

heterosexual pedophiles, but such a claim is
unfounded. In fact, one recent study sug-
gested that recidivism rates in a large sam-
ple (n=354) of child molesters did not differ
significantly with victim gender?3. As well
Marshalll noted that there is no evidence to
suggest that B-10 year-olds are preferred by
heterosexual pedophiles as DSM claims.”

p. 777. “In sum, it is advocated here that the
category of pedophilia be dropped from
future editions of the DSM as it appears the
lines between psychopathology and legal
description have become biurred. The institu-
tions of justice and medicine hath are served
hest when remaining as distinct from each
other as possible..."

p. 778: “In many situations in general medi-
cine, diagnosis can point the clinician toward
ar away from a specific treatment.  This is
not true for pedophilia. The present treat-
ment of chicica for pedaphiles is group thera-
py frum a cognitive-behavioral therapy (CBT)
arientation. In 1999, Marsha/B2 commented
that sex effender treatment programs from
a cognitive-behavioral perspective repre-
sented the future of sex offender treatment.
This appears to have been prophetic, alt-
hough Marshal subsequently began to re-
evaluate the limitations of this model33. The
typical CBT treatment program involves
having patients participate in  psyche-
educational groups where modules on vari-
ous topics are presented. Relapse preven-
tion concepts adapted from addictions thera-
o™ are frequently a major component of
these programs. These concepts usually
involve the identification of high risk situa-
tions and the completion of behavioral chains
and crime cycles. Other groups often focus
on anger management, assertiveness train-
ing, human sexuality, communications. con-
tral/reduction of deviant arousal, and sub-
stance abuse.

.Given that the offender is the treatment
recipient. his experience in therapy should be
a central issue. Yet, few attempts have been
made tc obtain the perceptions of sex offend-
ers regarding their subjective experiences in
treatment.  The lay public and sometimes
treatment providers, unfortunately, do not
care what the sex offender thinks or how he
teels about the treatment he receives. [n one
of the few studies to examine this subject
using data provided by sex offenders, Ja#a
reported that offenders in his sample found
the most helpful elements of treatment were
those related to interpersonal factors. ZJay
concluded that intra-group relationships
might play a more significant role in predict-
ing outcemes than the content of the pro-
gram itself. Jrapeau. Karner. and Brunetib
conducted a qualitative study of 24 pedo-
philes attending treatment. Similar to Jay
Jrapesu et &l reported that offenders’
experience of the treatment staft [was] the

£6=T he lay public and sometimes

treatment providers, unfortu-
nately, do not care what the sex
offender thinks or how he feels
about the treatment he receives.”
Studer & Aytwin, id, at 778.

most important factor in their progress.

Such findings seem to confirm Aordidsi]

position and the wider psychotherapy litera-

ture that relationships, not techniques, are
the key agents of change.”
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