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Commitment as 'Predictive Pollcmg '

Impact of Doe v Snyder on the Role |

Wage Cases:

There simply is no news on any of
these three cases since the last issue
of TLP. However, things are develop-
ing behind the scenes as this is written.
Expect a report in the next issue.

The Status of Karsjens, Gladden & |

Victim of the Month

The suspension of this column contin-
ues for the time being in light of the
large volume of other material to cover.

Editor's Note: The following article excerpt is
from an incessant stream of such articles ear-
nesty advocating that a ‘precrime’ mode of pre-
ventive detention be instituted in various contexts
in an effort to supposedly ‘'make America safer.
We who are confined involuntarily in so-called
“civil commitment” (really just supplemental
imprisonment) of sex offendars know this trend

toward preventive detention all too well — and we |

have warned you about it for years.

The problem is that in this fear-driven, panicked
stampede to such ‘lock ‘em up' solutions applied
to those naot for what they have done but for what

they are feared to do in the future, we destroy g
the very nature of America that makes the coun- |8
try special and righteous amang all the nations of §

the world.

Simply eradicating the right to liberty of others
because you fear them is contrary to the very
notion of a personal right to liberty upon which
this country was founded.

The ability to simply round up people for any
reasons of dangerousness is next door to locking
up those who meet with majoritarian disfaver. It| p
is the end of liberty and thus, the end of our
constitutional rights altogether.

Befare you climb onto this shocking bandwagon,
be aware that today's oppressors may easily
become tomorrow's oppressed. When freedom is

| denied to some, it is effectively extinguished as to

all.

The right to walk the street without being hus-
tled away by secret police cannot survive in such
[egal circumstances.

Do not bargain away your right to liberty for
some illusory promise of ‘safety.’ Perfect safety
is never attainable.

Despite the over-publicized infrequent acts of

| insanity. misdeeds by wing nuts or the seriously
| criminally inclined are just that: rare. You only

think they happen everywhere all the time be-
cause you hear so much about them.

such palice-state proposals.

As you.read it, however, remember this: “Fear
has always heen freedom's greatest ene-
my." (Stewart “Buz” Fisenterg, "Reflections of a
Child of the Sixties [etc.).” 38 # New fng. L Rev.
163, 167 [201B]).
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‘Precrime’ Mesh with the |deals of LS. Justice?:
Implications for the Future of Predictive Policing,”
19 Lardoza Public Law Poly & Ethics Journal 253
(Spring 2017)
Text excerpts:

pp. 283-94: “ (I}t is clear that the civil detentmn
of potentially dangerous people to prevent them
fram committing criminal offense in the future
serves the ends of social utility within the bounda-
ries of the U.S. Constitution as the preventative
detention of dangerous, mentally ill people illus-
trates. )

Might temporary civil datentions effectuated by
pre-crime units upon showings of data-driven
probable cause similarly serve the goals of social
utility and due process? After all, law enforce-
ment officers are empowered to temporarily
detain people who appear mentally ill and danger-
ous for perinds of 48 to 72 hours in order for
mental health professionals to make & determina-
tion about whether the state should seek invalen-
tary civil commitment of such individuals.

OF course, mental illness is the key to such

temporary holds, but there is nothing magical[——

This, however, is not reality, only a form of
stereotypical bias formally known as the
“availability heuristic.”

Nonetheless, not as advacacy, but simply so you
may behold the nonchalant banality with which
some propose such a descent into totalitarianism,
without further ado, | give you this example of

about mental illness and the constitutionality of
preventative detention. As previously discussed,
statutory law also authorizes the preventative
detention of suspected terrorists and the pretrial
detention of those facing criminal charges. but
not yet convicted of any offense.

tions of those awaiting deportation hearings, and
even the detention of material witnesses who are
not facing any charges. Indeed, laws at the feder-
al, state, and local levels provide broad authority
to place people in protective custody, ranging
from the quarantine of peaple who have communi-
cable diseases to the short-term detention of ‘the
intoxicated, alcoholics, drug addicts, the home-
less, and pregnant drug users.”” (emphases
supplied).

' permissible range of addressing an emergency of
| the moment.

| ment, mental health commitments are aimed at

Additinally, the law permits immigration deten- F=

Editor's End-Note: '

The authors of the foregaing excerpt justify
their proposal on the fact of various forms of
preventive detention already enacted in law. The
rejninder is that such laws have already gone too
far and have departed from the very narrow,

With the sole exception of sex offender commit-

averting violent acts believed to be searly certain
to occur, if at all, smminenty  As soon as the
psychosis or other mental-delusion state has
been brought under control, the detainee is re-
{eased — usually within 3-6 months of his/her
commitment.

This is no justification for far broader lockups
based on the idea that the one detained may
commit a crime or other misdeed someday This
is the plight of committed sex offenders. Without
even so much as a mention of sex offenders,
these authors are in fact relying on this peculiar
(indeed unique) type of commitment. But the
premises of this kind of commitment have now
been thoroughly debunked.

~That is. with only rare exception, sex offenders
arein cantrol of their decisional process (known
as "volitional control”). They are maf actually
driven uncontrollably by impulse of the moment.
Instead. they, like every other kind of criminal,
simply choose to act in a criminal manner. This is
not insanity; it is criminality. It is already dealt
with by the criminal law and the prodigious law
enforcement machinery in place in the United
States.

Further, the notion that sex offenders engage in
nonstap crime sprees representing high rates of
recidivism (sometimes cited in past propaganda
as close to BO-100% likelihood of repeated|
crimes) is now scientifically known to be a pure
myth— again with only truly rare exceptians.

In actual fact, sex offenders are now known to
recidivate, on average, only about 3% of the time.
This is tied with the same recidivism rate of
murderers and is massively below the recidivism
rates for all other crimes. like sex offenders,
murderers eventually get released fram prison,
yet no one cries out for their commitment. Even
recidivistic sex offenders only recidivate later yet
again at single-digit rates only slightly above that

(Continued on page 2)




base rate.

Further, in most cases. the long criminal
sentences applied to sex offenders ensure
that they are not released until well into
middle-age. if not as senior citizens. It is now
known that current recidivism in this age
range of former ‘offenders is infinitesimal
(far less than (%),

Yet the sex offender age range most com-
manly committed is from age 50 up — with
half of these over age B0. Commitment of
sex offenders in their 70s and beyond are
common. Every sex offender is cunsidered to
present a danger of another sex crime until
they die of old age — /7 complete defiance of
the preceding sigtistics. In light of this, the
authors’ claim that the preventive detention
they have in mind is “data driven” is particu-
larly clueless of reality.

The other instances cited by these authors
of detention apart from conviction are equal-
ly inapposite as justifications for general
laws finding people to be ‘dangerous’ for
some reason or another,

Bail is denied, for instance, when a criminal
defendant is deemed too high a “flight risk”
or when there is probable cause to believe
that release will result in attempts to murder
victims ar witnesses or in a crime spree in
contemplation of an inevitable long prison
sentence.

Terrorists subject to detention without
charge are foreigners and are mostly ac-
costed outside the United States and brought
here for the purpose of interrogation and for
the exceptional purpose of convincing their
confederates stil at large that they either
have died or have abandoned the cause. In
any case, the existential threat posed to
national security of the nation provides &
singular justification for such terrorist
detention not shared with any typical criminal
case.

Analogously, detention pending deportation
is applied to those who have violated some
aspect of the immigration laws of the United
States, whether by illegal entry, verstaying
the term of a visa, failure to comply with a
visa's limits and/or requirements. Hence,
these individuals could be (and often are)
simultaneously held on criminal charges of
such felony violations. The mere fact that
some of them are effectively 'given a pass' by
only being subjected to deportation does not
delegitimize their temparary detention during
a deportation case to ensure that they do not
simply disappear into the great mass of
humanity within our borders. Again: none of
this justifies detention on considerations of
general criminal dangerousness.

Distinctly, detaining “material witnesses” is
itself constitutionally suspect, especially if
the detention is for a substantial time period
and is involuntary. It is even more likely to be
constitutionally invalid when misused by a
prosecutar to force testimony from one who

claims to be an exonerative witness or
asserts lack of knowledge or memary. or
who simply refuses io testify against a
defendant. To the extent that allowing gen-
eral ‘precrime’ detention would, 7 fortior
legitimize material witness detention as a
matter of course, it actually serves as an
argument against such precrime detention.

{astly, short-term temporary protective
detention and short quarantines are justified
anly as the exercise of the government's role
as protector of its populace. Those who are
intoxicated are deemed incompetent to fend
for themselves and to make decisions con-
cerning their welfare. Likewise, a quarantine
is invoked only in the most extreme public
health emergency. and never lasts longer
than that emergency. None of this is based
on a claim of danger allegedly posed by the
illintent of the one detained on the presump-
tion that, given & prior criminal record, one
should be presumed to be simply waiting for
an opportunity to repeat their prior offense.
(This is a non sequitur in any event, given the
faregoing sex-crime recidivism statistics.)

In sum, there are no valid justifications for
imposing ‘precrime’ detention. Even were
group recidivism statistics actually as high
as the fearsome false claims of many years
agn, it is always impossible to predict the
behavior of any individual human being.

Human behavior is the product of many
varied inputs from day to day, each interact-
ing with mental frames in that moment.
These mental frames themselves are totally
malleable from time to time based on other
unpredictable inputs interacting with varied
and varying internal mental processes.

Thus, even sheer intent ifself cannot be
predicted. 1t follows that actual behavior
exacuting such intent is even mare unpre-
dictable. given that many (really most)
intents in life are abandoned without any
action to realize them (and meanwhile, the
underlying intent itself is likely to changg).

In sum, the necessary justification of
precrime detention, viz, that & crime is
Jimminent and certzin can never be derived
with any accuracy at all, much less certainty
— regardless of the large quantum of data
inputs comprising the prediction.

Warse, this unresolvable uncertainty soars
geometrically as the time period expands
from imminent to merely 'sometime soon’
and ultimately to ‘sooner or later.” In short,
lacking any certainty that an individual will
commit a crime within days, a prediction that
he or she will do so within a year is a sheer-
chance quess, and a prediction of such crime
commission within several years — or a
lifetime — will inherently always be far less
accurate than flipping the proverbial coin.

Hence, for the sake of science and the sake
of justice, and most of all far the sake of the
Founders' proposition that one should not be

subjected tn loss of liberty except as punish-
ment for a crime committed (not merely
feared), the proposal for ‘precrime deten-
tion" must be abandoned.

Not incidentally, it follows that all legisla-
tion of this type currently in place, specifi-
cally including sex offender ‘commitment,
must be repealed. Articles such as the one
quoted here show that this cancer of totali-
tarian confiscation of fiberty inevitably wil
spread unless cut away completely and with
full effect and without equivocation.
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Gladden Complaint Excerpt

The MCCTA Attacks
“Attainted” Groups
and Hence Is a
Bill of Attainder

4 punishment." [/ at 458] The Court focused

Accusation, ala Satem, MA, ca. 1690 C.E.

1 438-39] The Court observed that punishment
| does not always require a retributive pur-
| puse, as ‘punishment serves several purpos-
| es: retributive, rehabilitative, deterrent - and

4 preventive. (ne of the reasons society im-
+d prisons those convicted of crimes is to keep

A The Act's Description of Attainted Groups.
for Bill of Attainder Purposes

Article |, Section 10 of the United States
Constitution prohibits states from creating
“bills of attainder” infficting any punishment,
including any daprivation of libarty, on either
named nor described persons or groups, and
including for the purpose of preventing
future crimes or misconduct, where a tar-
geted person cannot escape application of
that act by modifying his/her present or
future conduct, thereby depriving or failing
to quarantee such person(s) or group(s) of
the protections afforded by judicial process
normally attendant to infliction of punish-
ment for commission of a crime. Aiom v
Adm ' of feneral Services, 433 11.S. 425, 473
(1977) Recognition that & prohibited hill of
attainder may be directed against a whole

described class dates as far back as Lum-

mings v. Missauri T US. 277, 4 Wall 277, 18
L.Ed. 356 (1867).

Legislation which inflicts any deprivation on

described persons or groups censtitutes a
bill of attainder regardless whether its aim is
retributive, punishing past acts, or preven-
tive, by discouraging future conduct. L7z v
Mountain Home BILF.2d 726 (Bth Cir. 1379).

The following primer excerpted from Note:
“Making Outcasts Dut of Outlaws: The Uncen-
stitutionality of Sex Dffendar Registration and
Criminal Alien Detention.” 7 Aarv. /. Fev.
2731 (June 2004), aptly sets the stage for the
instant analysis.

p. 2745:  "/n lnited States v. Brown [381
11.S. 437 (1955)). the leading modern case on
attainder. the Court held that a federal stat-
ute prohibiting current and former members
of the Communist Party from serving as union
officers was an unconstitutional bill of attain-
der. [/ at 438-40] Although the purpose of
the statute was 'to protect the national econ-
omy by minimizing the danger of political
strikes,’ the Court nevertheless found that
the statute operated as punishment. [/ at

them from inflicting future harm, but that
does not make imprisonment any the less

instead on the fact that Congress had decided
for itself that Communists were likely to
incite political strikes and therefore excluded
them from union office in order to prevent
them from inflicting future harm. [/ at 449
n. 23 (“The vice of attainder is that the
iegislature has decided for itself that certain
persons possess certain characteristics and
are therefore deserving of sanction...”); / at
458-58 ("A number of English bills of attain-
der were gnacted for preventive purposes --
that is, the legislature made a judgment ..that
a given persan or group was likely to cause
trouble ..and therefore inflicted deprivations
upon that parson or group in order to keep it
from bringing about the feared event”).]
Thus, Arown suggests that the punitive nature
of a statute stems not from legistative desire
to harm the targeted group, but rather from
the legislative determination that members of
that group possess some ‘taint’ or ‘guilt’ that
warrants the statute's preventive sanc-
tion. ™" [Note I02: “Guilt" in this context does
not mesn criminal liability. In Arown the
“taint” or “guilt” was the penchant for inciting
political strikes, not the past commission of
illagal union activities. See /7 at 440 ("It was
neither charged nar proven that respondent
at any time advocated or suggested illegal
activity by the union, or proposed a political
strike.”) In Azrematsy, the “racial guilt” was
the “dangeraus tendency to commit sabotage
and espionage,” not the past commission of
sabotage and espionage. Asrematsu v. United)

(Continued on page 3)




(Continued from page 2)

Ostracism, ala Philip Glass, Waiting for the Barbarians

States, 323 1.S. 214, 235 (Murphy, J., dissent-

ing). Likewise, in Jagand Aim the “taint” or
| “quilt” was the propensity to commit future
|crimes, not the past commission of sex
| offenses ar aggravated felonies.]

p. 2746-47"The Bill of Attainder Clause also
echoes the Equal Protection Clause's suspi- |
cion of legislative classification. In Brown,|
the Court emphasized that the legislative
class - Communists - was hoth overinclusive
and underinclusive in relation to the taint -
likelihood of inciting political strikes. [See
Brown 381 ULS. at 448 n. 23, 436.] In a later
attainder case, Mixan v. Administrator H/J
Leneral Services, [433 US. 425 (1977).] the
Court similarly suggested that an incongru-
ous fit between the deprivation of fiberty and
the asserted regulatory purpose waould
indicate that a statute was actually punitive
rather than requlatory. [4 at 473, 475-76]
Indeed, the Afxas Court suggested that ‘in
determining whether a legislature sought to
inflict punishment an an individual, it is often
useful to inquire into the existence of less
burdensome  alternatives by which [the]
|egistature ..could have achieved its legiti-
mate nonpunitive ohjectives. ™ [Note 103: 4
at 482. Utimately, the AjxarCourt found that
the statute in question, which required for-
mer President Nixon to surrender his per-
sona! papers for screening and archiving,
was not punitive, because it was not based on
“aspersions on {his]* persanal conduct [or]
condemnation of his behavior as meriting the
infliction of punishment.” /Z at 479. In con-
trast, the Court noted, the statute invalidated
as a bill of attainder in Jmied States v.
Lovett 328 U.S. 303 (1946), had “expressly
characterized individuals as 'subversive ...
and unfit .to continue in Bovernment em-}
ployment.” Aixaz 433 LS. at 480 (omissions |
in original) (citing Zovert 328 U.S. at 312 |
(quoting HR. Rep. No. 78-448, at B (1343))). |

14 he vice of attainder 1s that

the legislature has decided
for itsell that certain persons possess
certain characteristics and arc there-
fore deserving of sanction....” United
States v. Brovw , at 458-59.

|
I

Likewise, the statute in Zrawn explicitly
characterized members of the Communist
Rarty as likely to incite politica! strikes, and
the statutes in Jegand Aimexplicitly charac-
terized the targeted groups of felons as
dangerous to society.] Thus, just as the
Court's equal protection  jurisprudence
suggests that a classification’s overinclu-
siveness and underinclusivenass with re-
spect to the regulatory goal raises an infer-
ence of invidious discrimination, the Court's
hill of attainder jurisprudence suggests that
a classification’s  overinclusiveness  and
underinclusiveness  with respect to the
requlatory goal raises an inference of invidi-
pus punishment - an inference that is bol-
stered by an explicit legislative determination
of class quilt.” (Cf Smih v Joe 123 SEt.
1140, 1155-55 (2003) (Souter, J. concurring in
the judgment). (“The fact that the Act uses
past crime as the touchstone, probsbly
sweeping in a significant number af people
who pose no real threat to the community,
serves to feed suspicion that something
muore than regulation of safety is going.om:
when a |egislature uses prior convictions to
impose burdens that outpace the law's stated
civil aims, there is room for serious argu-
ment that the ulterior purpose is to revisit
past crimes, not prevent future ones.”); 7 at
1180 (Ginsburg, J. dissenting) (arguing that
Alaska's Megan's Law is punitive because its
scope exceeds the regulatory purpose of
protecting the public from dangerous sex
offenders). But see Smitf 123 S.Ct. at 1152
(“A statute is not deemed punitive simply
because it lacks a close or perfect fit with
the nonpunitive aims it seeks to advance.”).)

As ta the second element above (ie., inflic-
tion of penalties). “The punitive nature of a
|egislative enactment can be found according
to ane of three tests: histarical, functional, o
motivational.” /A Sherwin “Are Bills of
Attainder the New Currency?.”. 37 Fep-
perdine L Fev 1301, 1333 (2008-10)

Sherwin at Footnote 190, explains that the
“motivational” test “is an inquiry into the
|egislative record (including legislative com-
mittee hearings and debates) to see if there
is evidence of a legislative intent to punish.”
In this connection, Sherwin noted “the im-
portance of the surrounding context and
circumstances to the analysis of punitive
intent of the legisiative act at issue.” A-
serve Mining Lompany v. State of Mimnesota
et &/, 310 NW.2d 487, 1981 Minn LEXIS 1436
(Minn. 1981); the Supreme Court of Minnesota,
addressing both the federal and state consti-
tutional prohibitions upon attainder, held,
“The Supreme Court of the United States has
permitted inquiry into legislative motive far
the limited purpose of determining ‘whether
the statutes under review were punitive in
nature, Huited States v. [Brien, 381 US.
3R7, 383-84. 20 1. £d. 2d 672, 88 §. Ct. 1673,
n. 30 (1968). That court has found certain

evidence to be appropriate in establishing
|egislative intent genarally. Official journals

LEd2d BR7. 97 S.Ct 2777 (1977), n. 40
(emphases supplied).

and reports of the legislature may be can-
sulted. Axan 433 \I.S. at 478; Lommissioner
af lnternal Revenue v, Acker; 361 US. 87 4 L.
Ed. 2d 177,80 S. Ct. 144 (1958). The sponsors
of a hill, the floor manager, committee chair-
men, or other members of the legislature
who are knowledgeable may be called as
witnesses...."

Where a legislature declares a disfavored
class by past conduct of members of that

¢ here a legislature declares
a disfavored class by past

conduct of members of that class, or
identlies individuals by description
based upon their past conduct, an
attainder class is created. WAMYX
Technologics, Iuc. v. Gasconade
County, Mo., 105 F.3d 1195 (8th
Cir. 1997)

class, or identifies individuals by description
based upon their past conduct, an attainder
class is created. WMY Jechnologies, fnc. v.
Lasconads Lounty, M. 105 F.3d 1195 (Bth Cir.
1997); Lee v. Lty of Villa Rica 445 S.E.2d 235
(Ga. 1994); Herry v. Lucas Lounty Board of
Lammissioners, 2010 WL 480981 (N.D. Ohio
2000). Definitions by past conduct operate
only as designations of persons rather than
as a present prohibition and hence establish
an attainted class.

The current case law-based definition of a
bill of attainder is: (I) whether a legislative
act either specifically identifies a person,
persons. or group by name or identifies such
persons or group by a sufficiently specific
description: and (2) whether the act inflicts
penalties within the meaning of the bill of
attainder prohibition. See: A v. Adminis-
tratar of Gereral Services, 433 U.S. 473, 473
(1977). A third ‘pseudo-element’ is often
tacked onto this formulation, viz.: “..without
provision of the protections of a judicial
trial." See, e.q.: State v. Whitaker, 700 S.E2d
215 (N.C. 2010). However, where a legislative
act defines a class and inflicts deprivation of
liberty upon those within the definition, the
mere formality of a trial to conficm the fact
of such inclusion within a defined class does
not erase the attainder nature of the act.
Rather, the focus of this third element is that
the act must not deprive an accused of
protection afforded by judicial process. Staze
v. Swartz, B0l NW.2d 348 (lowa 1989).
Hence, where the nature of the legislative act
is to define the ‘guilt’ of the party as belong-
ing to the “attainted” group, it deprives that
party of the meaningful protection of & trial.
Longmoor v, Milsan, 285 F.Supp2d 132 (D.
Cann. 2003).

“In determining whether punitive or nonpu-
nitive objectives underlie a law, Umited States
v. Brown established that punishment is not

Eractment by the Minnesota Legislature in
“Special Session I” on August 31, 1384, of the
Minnesata Livil Commitment Act of 1994
("MCCTA", hereinafter the “Act”). with its
creation of the Sexvally Dangerous Persons
("SDP") and Sexually Psychopathic Personal-
ity ("SPP") categories. codified in M Siat
§ 253B.02. Subd. 18b and Subd. I8c, de-
scribed two groups for purposes of the
prohibition on bills of attainder.

The three elements of Minnesota's SDP law
are simply that a person:

() "has engaged in a course of harmful
sexual conduct”;

(2)"has manifested a sexual, personality,
or other mental disorder or dysfunction”;
and

(3)"as a result, is likely to engage in acts
of harmful sexual conduct.”

Elements (1) and (2) are plainly retrospec-
tive. Element (I) refers specifically to past
conduct, while Element (2) refers to having
“manifested” (in the past-tense) any such
disorder or dysfunction. Typically. proof of
such past manifestation redundantly uses
the commission (or alleged commission) of
past sexual acts as evidence of such mani-
festation. Element (3) is simply the purport-
ed lngical conclusion from Elements (1) and
(2). and hence does not alter the class-
definition-by-past-conduct nature of identifi-
cation of the attainted SOP group.

Similarly, the SPP law requires a "habitual
course of misconduct in sexval matters” -
again, definition of a class by past conduct.

in so defining the classes established by
the new SOP faw and the revised SPP law,
the 1094 Minnesota Legislature effectively
decided the issue of preventive detention
(under rubric of ‘commitment’) before the
‘trial’ uf any individual thus included in either
defined class. Enactment by the Minnesota

restricted purely to retribution for past
events, but may inclide inflicting depriva-
tions on some blameworthy or teinted indi-
vidual in order to prevent his future miscon-

duct. 381 LS. at 458-459, 14 L.Ed.2d 484, BG

traditional purposes of criminal punishment,
which also include a preventive aspect. See,

Sanction 48-61 (1888)." Mixan v. Adminisira-
tor of General Services, 433 .S, 425, 53

S.Ct 1707, This view is consistent with the (8

e.q. # Facker, The limits of the Lriminal | —

Japanese Families at Manzanar Relocation Center

(Continued on page 4)
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Legislature of the SPP and SOP categories
describes two groups hased on past crimes
of sexual misconduct.

The SPP category is further described as
consisting of those deemed “dangerous to
athers.” The SDP category is further de-
scribed as consisting of those deemed “likely
to engage in acts of harmful sexual con-
duct." The final deseriptor af the SOP
category is having “manifested a sexual.
‘persnnality, or other mental disorder or
dysfunction.” which in turn can be estab-
lished, inter alia purely by such past com-
| mission of sex crimes. The final descriptor
| of the SPP category is having “such condi-
tions or emotional instability, or impulsive-
ness of behavior, or lack of customary
standards of good judgment. or failure to
appreciate the consequences of personal
' acts, or 8 combination of any of these condi-
| tinns. which render the person irrespansible
for persanal conduct with respect to sexual
matters...."

At the moment of commitment pursuant to
gither of these categaries, no person assert-
ed to be within either of said groups can
gscape application of that enactment by
modifying his/her present or future conduct.
Where inclusion in an attainted class cannot
be avoided by modifying one's present/
future conduct, an attainder penalty is im-
posed.
Lommunications Asst v, Douds, 333 LS.
382 (1950).

Under the SOP and SPP categories of said
Act. commitment does not tuen on any cur-
rent criminal sexual conduct charge or
follow immediately in the wake of any convic-
tion of such charge. but rather only on belief
in an asserted ‘tendency’ (“high likelihood")
of future sex offenses.

This tendency/likelihood is based in large
part under both SPP and SOP definitions on a
person's past offenses, a fact that the per-
son, at the time of such commitment petition
and trial, can do nothing to ‘wndo.” Hence,
both said definitions in said Act single out
certain sub-groups of sex offenders for such
history-hased conclusions as to their per-
sonal characteristics, rather than as a
means of prohibiting present or future sex
offenses. It is also clear that, "unlike mem-
bers of a political party, who could, if de-
sired. escape the detriments of party affilia-
tion, a sex offender cannot escape his or her
tlassification”-by-description by refraining
from doing, or by doing any particular thing.
| By defining the classes established by the
new SOP law and the revised SPP law in the
‘ aforesaid Act in terms of past conduct, that

Act operates only as a designation of partic- \

‘ ular persons.

By then exercising the "police power” to

Lummings, supra, ct: American

commit individuals thus defined as within
gither such status for soriety’s protection. the
MCLTA effectively inflicts “preventive deten-
tion” upon all wha are judicially cited as falling
within either such status -- a ‘penalty’ for
attainder purposes. ‘

It is important to note here that for attainder
purposes, the “punishment” (penalty) aspect
(see further argument, /7f8) includes any
deprivation levied to serve any of several
purposes: “retributive, rehabilitative, deter-
rent - and peeventative” (United States v.
Brown, at 381 11.S. 437, 458 (1985; emphases
supplied). In so holding, the Supreme Court
'relied on historical considerations that many
bills of attainder were imposed for preventive
|purposes. (Arown at 458-03: a legislative
i"judgmant, ..that a given person or group was
likely to cause trouble..and therefore inflicted
i deprivations upon that person or group in
' order to keep it fram bringing about the fearad
I event.” (emphasis supplied]).

. As noted in the praceding section, Minneso-
lta's SOP definition boils down to the prediction
comprising its third, conclusory element: “as a
result, is likely to engage in acts of harmful
|sexual conduct.” (emphasis supplied). This is
tdefinition-hy-feared-future-potential-
miscanduct - again, a classic attainder identi-
fication of a group.  Likewise, the statutory
| definition of SPP sums up by describing par-
tsons in that class as being “dangerous to
luthar persons” - again, effectively a predic-
'ion of potential future harm.

| The protection of the Bill of Attainder Clause
lis quite broad, barring not only deprivations of
‘liher‘ty and of property. but also deprivations
*of political and civil rights, such as the right to
‘vute, to equal treatment by law, and to prac-
tice professions, operate a business, hold
public office, advocate political causes, etc.
Lummings v. Missouri T US. 277 (1BET);
accord: Airom 433 LS. at 474-72: “a legisla-
tive enactment barring designated individuals
or groups from ..specific employments or
vocations,..."

It is not necessary that there be a legislative
announcement of punishment as an aim in
order to constitute a bill of attainder. Aixar v
Adm'r of General Sves, 433 US. 425 (1970).
The punitive nature of a legislative enactment,
within the meaning of the prohibition on bills of
attainder, can be found in any of three tests:
historical, functional, or  motivational, as

questian.
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component of the incarceration, whereas

DA | with sexual predators protection of society
Ll | appears pen“arnnun'[.“B In contrast, in the
L | case of sexual offenders the role and even

N | availabifity of treatment is much more
A lamhiguuus. While treatment is often cited
| as an avowed goal of sexual-offender civil
| commitments, it is not constitutionally

i

Welding the Door Shut

Text excerpts:
p. 1872 ".Concepts such as 'valitional

control, and ‘insanity’ have no direct

corresponding meaning in science™..."
p BT “"As Sir William  Blagkstone

| mandated.”
| treatment for sexual offenders is the fact

Compounding the lack of

that many are held under what are essen-
tially prison-like conditions and the vast
majority are never released™ The decision
rule in this, as is true in all other legal
contexts, ought to reflect the costs of mak-
ing an error either of the false-positive or
false-negative variety.”

wrote, ‘It is better that ten guilty persons
escape than that one innocent suffer."
pp. 1677-78: “..The Court found that commit-

ment hearings. which pose ‘' significant b
deprivation of liberty, require a standard |2

greater than a preponderance of the evi- eS8

dence, which is typically employed in
‘manetary disputa(s] between private par-

ties.™ At the same time, however, the Gourt &

refused to require proof beyond a reasona-
ble doubt' The Court offered a variety of
reasons for choosing this lighter burden.
First, following an involuntary commitment,
the continuing invelvement of professionals.

| family, and friends in the person’s treatment

provides  opportunities for errors to be
corrected™  Second, making an error that
permits a mentally ill person to live in the
general community is nat necessarily good
for that person: ‘it cannot be said ..that it is
much better for a mentally ill person to ‘go
free’ than for a mentally normal person to be
committed”  Finally, the Court observed,
‘given the lack of certainty and the fallibility
of psychiatric diagnosis, there is a serious
question as to whether a state could ever
prove beyond a reasonable doubt that an
individual is both mentally ill and likely to be
dangerous. ™

comparatively matched by the enactment in 3

Sex Offender
Commitment Issues

\

| David L. Fajgman, "Where law and Science
(and Religion?) Meet” 83 7ex L Rev 1653
i(JunE 2019)

In one area of civil commitment, however,
the clear and convincing evidence standard
might be inappropriate given the reasoning
of Addingtzn.  That area is the ever-
expanding category of sexually violent preda-
tars.”  There are important differances
between sexual offender commitments and

ordinary commitments.  Primary among
these differances is that, in the ardinary civi
-commitment context, treatment is a8 key

B commitment of sexually violent predators.”):
B ric S Jarws. Closing Pandora’s Box: Sexual
M Predators and the Politics of Sexual Vio-

lence, 34 Seton Hall . Rev 1233, 1233-50

_| crimes of sexual violence and how it fuels

Notes:

93 See Jushua W Buckbok & David [
Faigman, Promises, Promises for Neurosci-
ence and Law, 24 Lurrent Rinlagy 85\, 8R4
(2014) ('To a cognitive neuroscientist, legal

standards like ‘volitional capacity’ ..are
inherently meaningless. They do not map on
to specific mental processes or discrete
brain circuits.’)

W7 & Willam Blsckstone Lommentaries
*298

122 441 1.S. 418, at 473, 425.

123 1d At 43

124 1d.at 428-24.

125 |d. at428.

126 1d.

127 Jofn Matthew Fabian, "To Catch a

Fredator. and Then Commit Him for Life:
Sexual Offender Risk Assessment - Part
Twa, Lhampion March 2008, at 32 {("Nearly
720 states have laws addressing the civil

(2004) (discussing the public uproar against

the expansion of sexually viclent predator
laws.)
128Ses Aruanne v. Hayman 384 F. App'x 144,
152 (34 Cir. 2000} )"(The Act] serves a
requlatory ..purpose, because it seeks to
protect the public from possible future
harm....").
129 For example. in Aubbert v. Superior
Lowrt 989 P.2d 584, BOI (Cal. 1399), the
gourt rejected the ‘suggestion that the
Legislature cannot constitutionally provide
(Continued on page 5)
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for the civil commitment of dangeraus men-

statutory scheme guarantees and provides
‘effective treatment, See generally A S
Janus & Wayne A Logan. Substantive Due
Process and the Involuntary Confinement of
Sexually Violent Predators, 35 Lamn L Fev.
| 318, 342 (2003) (discussing a substantive
due process right to treatment), Jeshr 4
Miller, Sex Dffender Civil Commitment: The
Treatment Paradox, 98 Zadf L -Fev 2093,
2103 (2010 (“Although the Supreme Court
has never confirmed a constitutional right to
treatment, the right for individuals to partic-
ipate meaningfully in treatment is implicit in
the involuntary (implicating substantive due
process concerns) and purportedly civil
(implicating ex post factz and double jeop-
ardy concerns) nature of the civil commit-
ment system.”

130 See. e.q. Aarsjans v. Jesson B F. Supp.
3d 916, 916 (D. Minn. 2014) noting that plain-
tiffs alleged 'that commitment to [the Minne-
sota Sex Offender Treatment Pragram]
essentially amounted to lifelong canfinement,
equivalent to [a] lifetime of criminal incar-
ceration in (a] facility resembling, and run
like, [a] medium ta high security prison.”).

|
§
’~_

Off with Their Heads!

tally impaired sexual predators unless the
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Unscientific Predic-
tion of Risk of Vio-
lence or Sex Crimes

Lregory Oelive "Years of Predicting Dan-
gerously.” 1 & Lal fnterdise. £./173 (Winter.
2018)

(p. |6, Abstract): “.[The data thus
far show that clinical adjustments or over-
rides reduce the accuracy of actuarial-
based risk prediction.”

(Text): (pp. 20-1):

2009

.Three studies examined the ditference
between actuarial scores and  adjusted
actuarial risk ratings (Gore 2007, Hanson,
2007 Vrana, Sroga & Guzzo 2008). In these
studies, evaluators were required to com-
plete an actuarial risk tool and then were
allowed to adjust the final risk rating on the
basis of factors external to the actuarial
tonl. All three studies were prospective, and

.|| evaluators completed the ratings as part of

their routine procedures. In two studies, the
raters were probation officers (Aanson
2007: Vrana et 2/ 2008), and in the other
study, the raters were either psychologists
or correctional staff (4erg 2007). For all
three measures. for all types of raters , and
for all outcomes, the adjusted scores
showed lower predictive accuracy than did
the unadjusted actuarial scores.”
{pp. 21-2): 2010

How do adjustments or overrides to Actu-
arial risk assessments dilute accuracy? One
example is found in Zzrgs (2007) disserta-
tinn. She found that clinical overrides that
increased predicted risk resulted in 4 more
true positives (people rated high risk, who
actually sexually recidivated) but at the cost
of 75 fewer true negatives (people rated as
low risk, who actually did not sexually recidi-
vate).!
201

“Montaldi (20) mentioned, ‘Given de-
creased base-rates over the past Z0 years,
the most accurate method now may be to
just use the overall (low) reconviction base-
rate and predict non-reconviction for every
offender. We would have false negative
errors but perhaps fewer errors overall.”-

2012

| “Two more studies have addressed the

accuracy of pure-actuarial risk assessment
versus adjusted-actuarial risk assessment
for sexual recidivism. In one study, SZorey.

| Watt Jackson, and Hart (2012) found that

clinical adjustments or overrides of the
|| Static-09 decreased the acturacy of risk
1| predicticn:

‘In 30 cases. clinicians used
discretion to 'override’ or adjust the Static—
99 ratings when making final risk judgments.
but the predictive validity of the clinical
adjusted ratings was worse than that of the
original Static-99 ratings made by clini-
cians’ (pl). ‘The clinical override scores
were Jess predictive of sexual recidivism
than the scores without overrides..... Exami-
nations of the Hazard Ratios for the two sets
of ratings indicated that the ratings with
overrides predicted recidivism in the wrong
direction - that is. clinical overrides of
increased risk were actually assoeiated with
lower recidivism rates and vice versa.” (p.
R)

“ [O]ther studies have alsn found that
clinical overrides made to actuarial scores
decrease predictive validity (4are 2007,
Hanson, 2007 Vrana |, Srogs, & Guzzo,

2008) (p. 9). See also Hanson, Aarris, Scott
& Helmus (2007)."

(p. 23): "..In spite of Hanson and Thornton's
guidefines (be prudent. make only minor
adjustments or none at all, only make adjust-
ments in the face of special features such as
debilitating disease or stated intentions to
offend). clinicians have sometimes chosen not
to rely on the results of the actuarial instru-
ment, even in the absence of special circum-
stances. The result has'been a decrease in
accuracy. Available research does not sup-
port the use of professional judgment to
adjust or override actuarial-based risk as-
sessment of sexual recidivism.

What Then Must We Ja?

In their 1989 Science article, Jawes, faust
and Meeh/ noted that, in spite of an increas-
ingly massive and consistent body of evi-
dence, few practitioners seemed to have
changed their practice habits (see also frove
2005). My experience in SVP cases over the
past 14 years is similar. In their reports and
testimony, SVP evaluators routinely use an
actuarial instrument (typically the Static-39R
these days) and then use their judgment to
consider additional factors before offering a
‘professional opinion’ regarding the persan's
likelihood to sexvally reoffend. In doing so,
evaluatars typically fail to mention that they
are using an approach to risk assessment
that has been shown to decrease the accura-
cy of risk predictions, has no known reliability,
and fails to produce a probability of re-
offense with an associated confidence interval
(making it impossible to know the certainty of
the risk predictian).

Note from Excerpt:

‘B “When psychologists' overrides were
attended to in only one direction (e.g.. upward
overrides) and ignored the other direction
(ie. downward averrides). the adjusted risk
levels were significantly more accurate in the
direction in which overrides were permitted
(e.g. identification of true positives). Howev-
er, this improvement in accuracy was
achieved at a statistically significant and
extreme cost: zero accuracy in the other
direction (e.q. identification of true nega-
tives)" {fore 2007, pp. 1-32).

114 Givcn decreased base-rates

over the past 20 years, the
most accurate method now may be to
just use the overall (low) reconviction
basc-rate and predict non-
reconviction for every olfender.”
Montaldr, 2011.

rides on Predictive Overrides on Predictive 1
Accuracy.” Jissertation Abstracts Interna-
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Percy Foundation Sur-
vey Report on Impris-
oned and Committed
Sex Offenders

(JSames Hunter, 20B)
Text excerpts:

p.&  DISCUSSION
The Impact of Prison Life on Self-Esteem
“Beyond the stigma that pervades our
society, and that is concentrated with an
even greater intensity in prisons, the treat-
ment program itself adds another level to
the stigma. Social research has not been
able to establish a profile of the typical sex
offender. Except that they have broken a
law, there is nothing that reliably distin-
guishes memhbers of this group from &
random selection of people in the population.
They are not more stupid, more insensitive,
or more anything than anybody else. Never-
theless, the treatment techniques at Butner,
as in most sex-offender programs, are
clearly based on the assumptions that mem-

References:

Dawes, FM, [ Faust and PE Meeh| "Clinical
Versus Actuarial Judgment” 243 Sciemce
IRG8-1774 (1989)

Gore, K. "Adjusted Actuarial Assessment of
Sex Dffenders: The Impact of Clinical Over-

bers of this group lack empathy, are incapa-
ble of love. are manipulative, are dishonest,
lack insight. and are highly sociopathic. And
they are treated accordingly. So this nega-
tive view of who sex offenders are is added

(Continued on page 6)
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to the already overwhelming stigma that the
affenders live with. This is hardly helpful to
men who are drowning in socially induced
self-hatred.
The Impact of Prison Life on Self-Efficacy
“A prison environment constitutes 8 mas-
sive attack on both the prisoner’s locus of
control and his self-efficacy. This is so self-
evident that it would not seem to merit
extensive discussion. Most of the decisions
about what happens to prisoners on a daily
basis are made by the program and by staff
rather than by the prisaners, and the range
Iof free activity is extremely canstricted.

ta the individual and the opportunities for |
self-efficacy are very limited. While this is
largely external to the individual and the
opportunities for  self-efficacy are very
fimited. While this much is obvious, civil
commitment progeams have gone to a new
level in denying the autonomy of the individu-
al.

“Autanomy comes in three flavors: behav-
ioral, emotional and cognitive. Prisons have

were invented specifically for that purpose.
But, until fairly recently, an incarcerated
person in the United States could say, with
some accuracy. ‘Well, they can deny me my
freedom of movement but | still own my
mind, or something along that line. For
some, this is no longer the case. Offenders
in treatment are subjected to a powerful
| attack on the autonomy of the mind.

ﬂ “The rationale of the treatment program is

B.F. Skinner (Founder of :"Behaviorism”)

Thus, the locus of control is largely external \whn:h time one is totally brainwashed.’ For

reasons totally outside one's control or
knowledge. one might remain in therapy
forever.

“The comment by Respondent #B64 raises
an important question. Is the ‘cognitive’

‘therapy that is imposed on people in sex

offender treatment programs actually brain-
washing - the term he uses - and not cogni-
[tive therapy at all. In order to answer this
| question we must begin with clear definitions

always restricted behavioral autonomy. They | of brainwashing and cognitive therapy.

Merriam Webster https://www.merriam-
webster.com/dictionary/brainwashing
provides this definition of brainwashing:

‘A forcible indoctrination to induce some-

one to give up basic political, social, or

religious beliefs and attitudes and to accept
contrasting regimented ideas.

The American Institute for Cognitive Thera-

\py hitps://www.cognitivetherapynyc.com/

What-Is-Cognitive-Therapy.aspx  provides

| that if a person has violated ane of society's \thls definition of cognitive therapy:

sexual laws, this justifies denying the per-
| son's cognitive and emotional autonomy as

'well as his behavioral autonomy. The sex |
pHender must be forced to think and feel |

| correctly or be punished severely.

113 I t xcept that they have broken

reliably distinguishes [sex oflenders]

a law, there is nothing that

from a random sclection of people
in the population. They are not
more stupid, more insensitive, or
more anything than anybody else.”
Hunter.

| “In the Butner facility, joining the treatment

| program is not required. The carrot that is
\held out to the prisoner for choosing to
| participate in the treatment program is the

‘Cognitive-behavioral therapy is a relatively
short-term, focused psychotherapy for a
wide range of psychological problems
including depression, anxiety, anger, mari-
tal conflict, loneliness, panic fears, eating
disorders, substance abuse, alcohol abuse
and dependence . and personality prob-
lems. The focus of therapy is on how you
are thinking, behaving, and eommunicating
today rather than on your early childhood
experiences.  The therapist assists the
patient in identifying specific distortions
(using cognitive assessment) and biases in
thinking and provides guidance on how to
change this thinking.

There is a superficial similarity between
the two technigues. Both deal with an as-
|sessment of a client's cognition, and both
focus on efforts to eliminate cognitions that

- hope for eventual release. That most partici- are helieved to he dysfunctional and to
| pants never get to eat this careat is one of | rap|ace them with those that are functional.
the cruelest and most cynical aspects of the | Su it is easy to see how the twa interventions

| program.

Respondent #B4 states that | mlght be confused.

However, there are

\"Jaining the program, one's only way of ‘51gn1ﬁcant differences. The most impartant
' achieving freedom, simply means one might | difference has to do with the issue of coer-
be out in annther 4, 5, B or more years by | cion. With brainwashing, we have a 'forcible

lindoctrination,  while cognitive  therapy

ing also attempts tn protect the client from
wrong-think and social influences that are
deemed negative. So far as | know, tech-
niques aimed at protecting the client from
normal social contacts for fear they might be
expused to negative cognitions is nat part of
any valid cognitive therapy. Nor are clients
punished for negative cognitions. With the so-
called ‘cognitive techniques’ used in sex
offender treatment. and this cannot be em-
phasized enough, wrang-think /s punished with
continuing imprisonment.  Only physical tar-
( ture would be more coercive. Finally, cogni-
tive therapy is typically a short-term inter-
vention. It cannot possibly take years to teach
the few tenets that are the target of the
therapy. In sex-offender treatment the beliefs
that treatment leaders consider  relevant
could be listed on a single page. Why, then,
does it take years to teach these simple ideas
to the program participants?

“All of this does not even touch on the issue
of whether the beliefs that are forced upon
the program participants are actually sup-
parted by science. To evaluate ali of the
beliefs targeted in the sex-offender treatment
program as it is implemented in Federal Civil
Commitment “program in Butner would be
beyond the scope of this paper. However,
loaking at one such belief might be instructive.
Clearly the participants in the program are
expected to believe that any sexual activity
between an adult and a child - as defined by
the sex offender laws in this country - is
always profoundly damaging to the younger
partner. This has been shown to be factually
untrue by extensive research. The specifics
are detailed below in the section entitled The
justification of radical measures.’

In a free society, legal interventions
must be limited to behavior.

“In a free society. the legal system is con-
cerned with whether the behavior of its citi-
zens conforms to the law. Laws that dictate
acceptable beliefs or feelings and that aflow
for the punishment of individuals that deviate
from these beliefs and feelings are acceptable
only in totalitarian societies.
assumes that sex-offender treatment has a
limited but legitimate concern for beliefs that
might lead to re-offending, reasons for not re-
offending might be quite varied. A person who
has committed a sexual offense need not
believe any of the 'correct’ beliefs in order to
decide not to ‘re-offend.” let me illustrate
this. Four of the ‘correct’ beliefs that are
taught in treatment programs are as follows:
Sexual activity hetween adults and minors
is always damaging - profoundly and
intrinsically sa.

7. To allow a relationship between oneself and
a minor to become sexual is motivated by &
desire for pawer, not love.

. Someone must be 'blamed' for allowing a
relationship to become sexual, and this

endeavors to ‘guide’ the patient. Brainwash- ;

Even if one |

must always be the adult.

4. To allow sexual activity to occur between
an adult and a person who is defined as a
child in this society is a symptom of a
mental disorder, which must be aggres-
sively treated.

“The assumption of the treatment provider
is that unless an offender comes to believe
these assertions (among others), he will
continue to be at risk of re-offending. Is this
true? Obviously not. A person who has
broken one of society's sexual laws might
reject all of the above treatment premises.
and simply come to the conclusion that
inter-generational sexual behavior, in this
society, entails ton many risks for both
himse!f and the child. and on the basis of
that, he could resolve to not violate the law
again. It happens every day.

“The law is about behavior - not about
gither feelings or cognitions. This is as it
should be. You can hate me. You can think |
am a despicable person. You can even want
to punch me in the face. But you cannot
gctually punch me in the face. If we are to
maintain a free society these distinctions
hetween feeling. thinking, and daing must be
maintained.

“Furthermore, in a free society even with
people who are convicted of crimes, it is not
permissible to deny them their freedom of
thought and expression. To establish a set
of beliefs to which one must subscribe if he
is to avoid being incarcerated is a violation
of the constitution. This is precisely what
sex-offender treatment does. It doesn't
matter if you call it ‘hospitalization.” Impris-
onment is imprisonment.  In civil commit-
ment people are imprisoned for what they
feel, for what they believe, for what they
dream and for what they might do. The
primary thing that a person must do in
order to have any hope of release is to
convince a group of treatment providers
what the providers can never know for sure
- that the prisoner now believes and feels
what he is supposed to believe and fee!, and
is not just faking it

44 ‘ N T ith the so-called

used in sex offender treatment, and

‘cognitive techniques’

this cannot be emphasized enough,
wrong-think is punished with contn-
uing imprisonment. Only physical
torture would be more coercive.”
Hunter.

“A word needs to be said about faking it.
People are not able to simply change their
beliefs at will. To demand that they do so is
therefore unfair, especially if the conse-
quence for the failure is continuing impris-
onment. Suppose that | believe that my car
is red, but you want me to believe that it is

(Continued on page 7)
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blue. | cannot change my belief that it is red,
even if you threaten to kil me unless | do.
The best | can do is fake it - which of course,
is what | would do if you held a gun at my
head. That is precisely the situation with
sex-offender treatment.  Everybody whao
hasn't given up on ever having a life outside
of prison owns a blue car, whatever colar it
is.

“Another factor that assures that the locus
of control will remain outside the prisoner,
and that he will have fittle or no control over
his life. is the lack of objective and clear
criteria that specify when treatment is
successfully completed, and when release
from the program can therefore reasonably
be expected. A contract specifying nat only
what is expected from the prisoner, but what
the prisoner can expect as a result of fiving
up to the program's expectations is lacking.
A so-called ‘contract’ saying what is ex-
pected from the prisoner, and not what he
can expect from compliance is not & con-
tract at all. It's just a set of orders. A real
contract would allow the locus of control to
shift back into the prisoner, and would
thereby grant him some capacity for contral
over what happens to him. If [ do A, B, G, and
0, as the program demands. then | can
reasonably expect that consequences E. F, G,
and H will follow. Such criteria are totally
lacking in the program.

“Autonomy is at the very core of what we
mean by ‘person-hood.’ To be a person is to
ke a free agent. |f a person is a danger to
pthers, it may be necessary to limit his or
her behavioral autonomy. But when, in
addition, we deny a person the right to feel,
think, and dream as he will, we attack his
personhoad - and we violate his soul.

19 he law is about behavior -

not about either feelings or
cognitions. This is as it should be.
You can hate me. You can think I
am a despicable person. You can
cven want to punch me in the face.
But you cannot actually punch me in
the face. I we are to maintain a free
society these distinctions between
feeling, thinking, and doing must be
maintained.” Hunter.

Belonging

“Men who have been outed as MAPs (minor
attracted persons) experience the loss of
significant relationships. Without any excep-
tions that | know of, incarcerated MAPs have
been abandoned by many if nat all of their
friends, family, and significant others. The
stigma associated with the social identity of
being a ‘pedophile’ is enormous, and it tends

to rub off on significant athers wha refuse to
distance themselves from any MAP with
whom they have been on friendly terms.
Friends, after all. might be a part of a sex
ring and spouses who do not divoree their
offending husbands are probably enablers.
In "self-defense the MAP must be aban-
doned....

“The MAP, like the scapegoats of old, is
driven out of the community and, in many
cases, is subjected to a condition of almost
complete social isolation. He can be found
under bridges or in programs that have
specifically been set up to prevent the MAP
from being in the community by extending his
incarceration indefinitely. ~ Whether this
social isolation of the MAP protects future
victims is a debatable point.  Whether in-
creasing his social isnlation is harmful to the
MAP is not debatable. Simply being placed in
a civil commitment program radically con-
stricts a person's social network, and is
harmful to that person.

“To whom might an incarcerated MAP reach
out, and who might be inclined to respond,
after family and friends have mostly aban-
doned him? | would suggest that it is those
who have one or both of two characteristics.
First, s/he might simply be a person who
does not have a mainstream perception of
the MAP - one who does not see him as a
monster.  Second, s/he might be someone
who has actually been through the experi-
gnce him or (rarely. her) self, and who is
therefore sympathetic to what the incarcer-
ated MAF is guing through. Once you have
blocked contact with people with these
characteristics you have forced the MAP into
a deeper level of psycho/social/spiritual
isolation. Let me illustrate how this attack
an any meaningful social network operates
with an example from my own experience.
Not lang ago | received the following commu-
nication as part of a larger e-mail from an
inmate at the Butrer Civil Treatment Center:

‘n a very somber and sobering note, which
you will no doubt take very hard, but you
need to be aware of for future reference..
They REALLY beat me up over your books in
my possession and my personal cammuni-
cations with you and BL. [a man who
provides helpful. and very non-redical
materigls to incarcerated sex offenders].
You might pass this message along to him
just so he knows. | haven't actually been in
contact with him since I've been here, but
that didn't matter a bit. When | get tran-
scripts of the whale debacle [l send them
to you and you can take whatever precau-
tions you feel you might need to make for
anyone else in this position.

| tald them | wasn't giving up the one per-

son who had befriended me and been a

decent person to me in the last Il years.

Then | asked her to set me a euthanasia

: date. Of course. she refused, but it's in the
record now.

By ‘beat me up' he was referring, of course,
to verbal attack. But it is important to under-
stand the significance of this. The message
that was given to him was clear; These

Therefore, if you want to ever have a chance
of leaving this facility, you must discontinue
your contact with them. Notice that the issue
here is clearly one of wrong-think and wrong-
association. (ne must question whether it is
permissible to use psychotherapy as an
excuse for denying people their constitution-
ally protected rights of freedom of thought,
freedom of expression, and freedom of asso-
ciation. Perhaps that needs to be debated in
legal journals. Here we are simply making the
point that the Divil Commitment Program at
Butner does actively press the incarcerated
person into an even deeper social isolation
than he previously experienced, and is harm-
ful to the person's well-being for that reason.

people do not support our point of view. |

114 I n a [ree socicty even with peo-

crimes, it 1s not permissible to deny

ple who are convicted of

them their freedom ol thought and
expression. To establish a set of
beliefs to which one must subscribe
if he is to avoid being incarcerated is
a violation of the constitution. This
is precisely what sex-offender treat-
ment does. It doesn’t matter if you
call it ‘hospitalization.” Imprison-
ment is imprisonment..” Hunfer.

The issue of social isolation was one of the
concerns that was frequently mentianed in
the comments section of the guestionnaire.
Respondent #26 summarized some of the
procedures used by staff on the unit to en-
force and even increase social isolation:

‘Our mail is often restricted and heavily
scrutinized. We are told who we can and
cannot associate with. We are focked down
in our housing unit most of the day. Our
celis/rooms are often shut down by psy-
chology staff and our property taken away
fram us without any good reason, and
intimate relations between two inmates is
heavily prohibited in this unit.

Respondent #32 provided a similar list of
socially constricting policies that are en-
forced on the unit:

‘It is much harder [to live in the civil com-

mitment unit). | have contact with only

those wha live in this unit. We are not
allowed to associate with anyone on the
lower compound or in the general popula-
tion. Qur mail. both incoming and outgoing,
is read and copied - except legal. Anything
like magazines, hooks, or newspapers are
screened for inappropriate content whether

you are in the [treatment] program or nat.
We're subjected to more  shakedowns,
where property is taken hut we can't find
who took it or why. Pictures of family
members are taken or mutilated. TV pro-
grams are monitored to see who is watch-
ing what. Programmed or not, our free-
doms are restricted more than as an in-
mate.

CONCLUSION

“The notion of death has become somewhat
problematic in modern life. For example, is &
person still ‘alive’ if there is no brain activity.
but all the major organ systems - with the
aid of technological devices - continue to
function? Perhaps we could gain an en-
hanced understanding of what it means to ‘be
alive’ if we expanded our frame of reference
a step further. From a phenomenological
point of view we function on a variety of
levels. These can be designated as the bio-
logical. psychological, social, and spiritual. |
would suggest that the primary indication of
psychological life is agency. We feel alive
when we believe that the locus of control of
our decisions and actions is, at least to a
significant extent, within oneself. We feel
ourselves to be socially alive when we exist
as a valued member of a social group. We
teel spiritually alive when we feel that we are
making a contribution ta life that goes beyond
pur fimited selves.

“The treatment of the sex offender in
‘treatment’ centers is a logical extension of
the manner in which the offender is treated
by the larger society. He is a member of the
most hated. vilified, and shunned group in
American society. He is ruthlessly attacked
psychologically. socially, and spiritually. He
is allowed to continue living biologically but
only as a burned out shell with the road to a
meaningful existence effectively blocked at
multiple points.  All of the prejudices and
hatred that one finds in the larger society
are brought, unmodified by professional
insight, into the treatment facility. Effective-
ly, the psychulogical, social, and spiritual life
of the individual is terminated by treatment.
One has to ask whether the broad attack on
the personhood of sex offenders can be
defended as 'best practice’ by psychiatry,
psychology, social wark, or any other compa-
nent of the mental health movement. [f not,
how is it justified? Is an individual who has
been crushed psychologically, socially, and
spiritually less likely to re-offend should he
be released? And given the high level of
improbability that he will be released from
civil commitment in any case, what exactly is
the paint of forcing a7y regime of therapy on
him?

R

(Continued on page 8}




Indiana Invalidates
Complete Ban on SO
Internet Use Without

PO Permission

Ubiquity of computers in the workplace .

Indiana Bailerplats’ - Probation  Londition
Barring lnternet lse Without P.L. Permission
Struck Down, State Supreme Lourt Says

[The Indiana Supreme Court struck down
an across-the-board ban on Internet use by
an SO probationer (Kristopher [ Weida)
without express permissian by his probation
agent. The ruling forced the probation
condition (“Condition 26") to be changed. As
changed. Condition 28 now reads: "You are |
prohibited from accessing, viewing, or using
internet websites and computer applications |
that depict obscene matter ..or child por-
nography.... . You shall not possess or use
any data encryption technique or program to
conceal your internet activity."] |

Indiana Supreme Court Justice Christopher |
Boff wrate in the unanimous decision, "As we |
increasingly live our lives in cyberspace,
probation canditions limiting internat use |
must meet the same criteria as conditions

L steam and aggression ™"

squarely protected by the First Amendment

- for example. books like altd or FfY|
Shades of Grey™ television shows like Game

of Threnes™ or video games like Grand Theft
Auta™ Fven though the underage sex, sado-
masochism, incest. rape, and prostitution

|| present in the works would absolutely be

criminal if acted out in real life, there is
widely understood to be social value - and
constitutionally protected expression - in
airing and openly discussing the dark side of
the human psyche.”. Reading, writing, and
reflecting on sexuality - whether taboo or
ntherwise - allows individuals to understand
their own desires and pursue a range of
socially desirable ends; they might ‘come
out,’ seek treatment, channel the fantasy into
a consensual offfine form, openly question
the wisdom of underlying tabos, or use the
fictional account to cathartically let oft

=
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13 man’s thoughts are his own; he may sit i lis armchair and
think salacious thoughts, murderous thoughts, discrimimalory
thoughts, whatever thoughts he chooses, free from the ‘thought police.” It
is only when the man gets out ol his armchair and acts upon his thoughts
that the law may intervene,” Ex parte Lo, 424 8. W.3d 10, at 20 (Tex
Crim. App. 2015).

X Viadimir Nabakov, Lokta (1950).

97 £L. James, Fifty Shades of Grey (2011).

723 Game of Thrones (HBO, 2011-present).

24 Lrand Theft Auto (BMG Interactive 1937).

75 See Ashroft 535 1S, at 247-48 ("Hoth
themes - teenage sexual activity and the
sexual abuse of children - have inspired
countless literary works ..[ur society,
like other cultures, has empathy and
enduring fascination with the lives and
destinies of the young. Art and literature
express the vital interest we all have in
the formative years we ourselves once
knew, when wounds can be so grievous,
disappointment so profound, and mistaken
choices so tragic, but when moral acts
and self-fulfillment are still in reach.");
Stanley v. Geargia 384 11.S. 557, 55
(1989) ("If the First Amendment means
anything, it means that a State has no
business telling a man, sitting alone in his
own house, what books he may read or
what films he may watch. Qur whole
constitutional heritage rebels at the
thought of giving government the power
to control men's minds.").

261.]

208 United States v. burtin 489 F.3d 335 at

away from attempted or actual sexual
contact with boys and, as a result,
they felt less rather than more in-
clined to seek out boys for sexual
gratification.”)

[EEEEES

PPG Testing: Fake-

able, Unscientific &

Not Proving Future
Recidivism

Max B Bernstain "Supervised Release. Sex-
Offender Treatment Programs, and Substan-
tive Due Process.” 89 fardham /. Rev. 26|
(Dct. 206)

Abstract excerpt:

p. 261 “.[Tlhe Second Circuit has held. any
condition of supervised release that infring-
es on a constitutionally protected right may
be mandated only where it is narrowly tai-
lored to serve a compelling government
interest. Because there are @ number of

vigble, less intrusive alternatives, PPG test-
ing as it stands today is not narrowly tai-
lored ennugh to serve a compelling govern-

that restrict other conduct.

" Because probation conditions restricting
a probationer's internet access prohibit
what would otherwise be lawful conduct,
they cannat be vague,” Goff wrote.
UUUFUDU@@MUU
T I
ALLLTEIERO ALY YL
L [J![ﬂl[l LIL LI ?]1 LI

The Specially Designed ‘Indiana Keyboard' for
Paroled Sex Offenders

The Dream Police

963 (3" Cir. 2007 en banc, Kleinfeld, J.

coneurring)

ment interest...."

p. 458 ".As Judge Kleinfeld observed in
Lurtin however, ‘Good prosecution proves
that the defendant committed the crime. Bad
prosecution proves that the defendant is so
repulsive he ought to be convicted whether
he committed it or not"™®

pp. 470-71: ".Law enforcement justifies its
use of virtual minors/adult decoys by em-
phasizing the difficulty of investigating sexual
abuse and the importance of ensuring that

ok ok ok ok ok ok

Punishing
Sexual Fantasy

Andrew Gilden, "Punishing Sexual Fantasy."
S8 Wm & Mary [ Rev. 413 (Nov. 2016)

Text excerpts:

pp. 425-26: ".[Tlhere is an important
distinction between sexual fantasy and
harmful sexual conduct® In many contexts.
extensive discussions of taboo sexual topics
are celebrated hy popular culture and

virtual pedophiles do not become actual sex
offenders.?” This is, however, precisely the
type of fantasy-as-proxy justification that
the Caurt rejected in Asferofi™™ Even in the
face of difficult, blurry line drawing, the
government cannot simply throw up its
hands and speculate about some future
fantasy spillaver.”
Notes:
20See Asheroft v. Free Speech Loalition
535 .S, 234, 253 (2002) ("[TIhe Court's
First Amendment cases draw vital distinc-
tions between words and deeds, between
ideas and conduct.”).

77 1.1

773 [ £ Hessick “Disentangling Child
Pornography from Child Sexual Abuse,”
88 Wash [ [ Fev. BD3, at BR4 (2011)

Other Significant Notes:
W Gerald Dworkin & David Blumenteld

"Punishment for Intentions.” 75 Mind 398, |
398 (1866) (“(NJo person should be |§
punished unless he is guilty of having
committed some wrong act. We punish 2
man for attempted murder but not for
wanting to mueder”).  See Fegpl v
Walter, 810 N.E2d 8286, B31 (lll. Ct. App.
2004) ("Hope and fantasy do not equal
intent, even if they lead to actinns that
could make the fantasy come true.”)

304 Javid [ Figgel letter to the Editor,
“Hfects of Boy-Attracted Pedosexual
Males of Viewing Boy Erotica” 33
Archives  Sexual  Hehav. 32 312
(2004) ("Respandents who wrote
comments almost invariably stated
that such viewing actually sublimated
and redirected their sexual energies

Which of these men popped a woody when
contemplating dandling small children on his
knee? How would you know? When nothing
sexual ever happened, what would it matter?

Text excerpt:

p. 273" Indeed. the selection of stimuli has
such a great impact on the erectile response
measures that ‘an experimenter could can-
struct stimulus materials for use in a study
in which any desired result could be ob-
tained. ™"

p.274: " Without training and without stand-




ard procedural guidelines, the fulluwingI

aspects of PPG testing vary greatly from

[treatment] center to center:

(1} Type of gauge used (mechanical, mercu-

ry) and transducer placement

Type of stimuli used (audiotapes, slides,

videotapes)

Content of stimuli used (differences in

muodels)

Duration of stimulus presentation (Z sec.

to > 4 min.)

Length of interstimulus (detumescence)

intervals (fixed times vs. return to

haseline)

Nature of stimulus categories sampled..

Number of categories and of stimuli

used for each category

Instructions to subjects (imagine a

sexual behavior with target vs. no

instructions)

(3) Whether a warm-up was used and num-
ber of assessment sessions

(I0) Type of recording instrumentation used

(1) Whether calibration was used to correct
for any nonfinear characteristics of
recording

{12) Data sampling rate (every 0 sec. vs.
BVEY mir.)

(13) Whether methods were used to attempt
to assess for faking

(i4) Gender and other characteristics of the
avaluator

(i5) Type of data transformation (Z-score vs.
a deviance index)

(IB) Characteristics of the laboratory... (and]

(17) Type of sample and setting (outpatient,
prisan).

p. 275 "Howes concluded that such incon-

(2)
(3)
(4)
6)

supporters and critics of PRG testing agree,
those subjects wha wish ta trick the PPG wil
likely be successful® Individuals may fake
responses by fantasizing about deviant
sexual scenes while being presented with
nondeviant stimuli or may try to distract
themselves while deviant stimuli are pre-
sented”  Even tests designed to ensure
that the subject is paying attention to the
stimuli are not foolproaf, as many studies
have shown that men can exert controf over
their erectile response or suppress their
respanse entirely."”

p. 276: PPG test results have meaningfully
distinquished rapists from nonrapists when
the patients themselves identify as force-
ariented in their behavior toward women,
Those findings are representative of many
other studies that have found that, in gen-
eral, those who admit their conduct are
much mare likely to be correctly classified
as an offender than those who deny their
deviant arousal. One study found that 80
percent of ‘admitters’ were correctly clas-
sified as sex offenders using a PPG. while
only 95 percent of ‘non-admitters’ were
correctly classified ...

p. 277 “2. What Do PPG Test Resuits Say
about the Risk of Recidivism?

“Understanding that PPG testing can
measure deviant sexual erousal does not
answer what may prave to be an even more
important question: What is the relationship
between PPD results and recidivism?m It
is, after all, the behavior that is the crime,
not the arousal..."™®

“When a man engages in sexually deviant
behavior, it may or may not be based on his

central incisor
lateral incisor

canine

premolars

hard palate

molars

soft palate
uvula
palatine tonsil

duct of
submandibular gland
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PPG researchers have now moved to the question of whether some sensory apparatus could
be fitted into a male’s mouth to determine whether the tongue may have a propensity to
engage in illegal oral sex or to spew out repulsive language ("potty-mouth syndrome).

activity because he is aware of social and
penal sanctions that come with acting on his
deviant arousal®™®  Such concerns, among
sthers, leave PPE testing's ability to predict
the risk of recidivism largely unsettled ®”

pp. 277-78: ™ .[P]redicting wha is at risk to
commit a sexual crime and who is likely to
recidivate cannot be predicted with even a
moderate level of confidence™  Due to
issues with the standardization of PPG test-
ing, the test's lack of reliability. and the
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potential for faking, PPG testing's ability to
predict the ‘likelihood of recffending is
beyond the scape of the test's validity. ™
“Critics of the PPG find it problematic that
some researchers have been content to use
erectile response data without conducting
meaningful inquiries into issues that impli-
cate the test's validity” The lack of stand-
ardization across the administration and
scaring of the PPG makes any data derived
from the procedure ‘idiosyncratic, unamena-
ble to normative comparisons, if not impos-
sible to interpret from a traditional psycho-
metric perspactive.'v’ﬂ Moreover, there may
be significant hiases resulting from studies
that exclude data from nonresponders or low
responders, an exceedingly comman practice
amang PPG practitioners® The sheer lack
of evaluations of the test's validity regarding

© 2006 Encyclopadia Britannica, Inc.

The PPG Concept of the Human Male Penis

doubt on its results.®

sistencies  across  treatment facilities' preference for sexually deviant activity.
‘discredit’ PPB testing and cest serious | Nondeviant activity simply may have baeni

136

unavailable to the offender.” By contrast, a

“Further, there are numerous documented | man may be aroused by sexually deviant
issues that arise from ‘faking™ As both | stimuli, but engage in exclusively nondeviant recidivism'® As one study found, '[s]erious

|

|

the hiases associated with the exclusion of
nonresponders  suggests that PPO test
results cannot be trusted to predict recidi-
vism.&

“Further, just as the risk of faking rasts
doubt on the reliability of PPE testing, it also
is usually defined as the most significant
hurdle to using test results to forecast

as [standardization] problems are, they are
secondary to a more fundamental problem:
the utility of the plethysmagraph with offend-
ers is severely handicapped by the subjects’
ahility to distort their responses.’®  The
consensus that fakers will be successful in
faking™ casts significant doubt on any
predictive value of the ppg.

p. 279: “_Subjects who fail to produce

erectile rEsponses present

‘ngninterpretable’ data, even though such

failure could be due to a number of factors,

including faking or a real lack of sexual
arousal to the stimuli'™ Rapists and inces-
tuous child sex offenders often provide
ambiguous sexual arousal results and have
similar responses to nonoffending popula-
tions® It is nonfamilial child molesters
whose erectile data appear most deviant, but

even within that subgroup, ‘no more than 50

[percent] of those who admit to offending

and who have multiple victims display deviant

arousal ™"

Notes:

97 HE Harbares “Stmulus Control of
Sexual Arousal: Its Role in Sexual As-
sault” in Handbaok of Sexual Assault at
120 (WL Marshali et al., eds., 1930).

108 4 Fichard laws. "Penile Plethysmogra-
phy: Will We Ever Get It Right?". in Sex-
gl Deviance: [ssues and Loniroversigs
at B7-88 (Tony Ward et al,, eds., 2003).

109 Fichard /. Howes, "A Survey of Plethys-
magraphic Assessment in North Ameri-
ca.” T Sexual Abuse . at 22 (19495).

10 William 0 Murphy & Howard £ Barbaree
Assessments _af_Sex_Offenders by
Measures of bractile Response: Psycho-

(Continued on page 10)
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meltric Propertis and Decision Making
at 70-72.

it Telephone interviews with Or. D. Richard

Laws, Dir, Pac. Behavioural Assessment

(Nov. 8, 2015) & with Dr. William Murphy,

Professor of Psychiatry, Univ. Tenn. Ctr.

Health Sci. in Memphis (Nev. 2. 2015).

Jean Tang "The Penile Plethysmograph,

Abel Assessment for Sexual Interest,

and MSI-Il: Are They Speaking the Same

Language?." 35 Am. /. Fam. Therapy 87,

at 90 (2007).

Telephone interview with Dr. D). Richard

Laws, supra nate |Ii; see also James £

Barter & Robert /. Howel] “The Plethys-

mograph: A Review of Recent Litera-

ture," 20 Bull Am. Acad Psychiatry L.

13, at 23 (1952).

Murphy & Barbaree, suprg note 110, at

49-50; see also  Luinsgy et 4l

“Actuarial Prediction of Sexual Recidi-

vism," 10 o/ /nterpersonal Violence 83,

at [01-02 (1995).

129 Murphy £ Barbaree supra note 10, at
40

134 See Aichard J Howes, "A Survey of
Plethysmographic Assessment in North
America." 7 Sexwal Abuse . at 12 (1995).

135 Javid M Friedman. A Mid of lis Own, at
233 (2001).

138 Murphy & Barbaree, supra note W0, at
13.15.

137 /datlB.

138 /

139 See /aws, supra note 108, at 33.

145 Harker & Howell supranate W3, at 22.

146 M

147 See Walter T Simon & Feter W, Schou-
ten "The Plethysmograph Reconsidered:
Comments on Harker and Howell" 2!
Bl Am. Acad Fsychiatry [ 503, at 5l
(1983).

148 /d at 5i0-II.

149 See g at Hil.

190 See id

151 See /7 see also telephone interview
with Dr. D. Richard Laws. supra note {1

152 Siman £ Schouten, supra note 147, at
all.

112

113

128

193 Telephane interviews with Dr. D. Richard :

Laws, supra note il & with Dr. William
Murphy, supra note .

194 Simon & Schouten supra note 147, at
all.

|88 Murphy & Barbaree, supra note 110, at
85,

(BB ML Marshall & VM. Fernandez, " Sexual

Preferences: Are They Useful in the [

Assessment and Treatment of Sexual
Offenders?”, 8 Aggression & Violent
Behav 131, at 139 (2003).
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Risk-Needs Assessment

————— e

- Constitutional &
Ethical Challenges

Melissa Hamilton, “Risk-Needs Assessment:
Constitutional and Fthical Challenges” 52

parents until age sixteen” a criminal fami-
Iy parental alcohol prablem” and current
family situation™ Ratings are commonly
provided relative to the individual's personal
history, namely criminal background,®
educational attainment® and employment
stability.y  The instruments often contain

American Lriminal Law Review 231 (Spring
2015)
Text excerpt:
p. 240-42 “Ill. Critical Observations of Risk
-Needs Assessments

The philosophy underlying evidence-based
practices, along with its goal of informing a
host of correctional decisions, certainly are
laudable. Policymakers and justice officials
should be praised for seeking out progres- |

sive ideas and engaging alternative uptinns,[

as opposed fo the frequent presumption of

incarceration that has burdened their cor- | 2

rections systems over the last thirty years
However, scholars and practitioners are
debating the appropriateness of using risk-
needs tools for criminal justice-oriented

nbjectionable variahles within them. Risk- |
needs tools incorporate a host of factors [

that are demographic in nature, score on

[

Stability of Employment

measures involving personal and social
functioning, increase risk predictions based
on the presence of mental conditions and
drug addictions, and rate attitudes indicative
of an antisocial outlook.  Consequently, a
varigty of the items scored in risk-needs

assessments raise constitutional, ethical and

normative issues.® For reference, Appendix
A contains a summary list of the factors an
measures used in some of the most popular

risk-needs instruments, sorted by genera- £

tion.
Risk-needs tools normally score at Jeast
several demographic characteristics of th

individuals evaluated. Among various instru- £

ments, these entall age, gender.”” citizen-

measures implicating socioeconomic status,
such as financial condition® ownership of
home.® residential stebility.® and living in a
neighborhood with high crime® or illegal
drug activity.®

Swearing-In Ceremony for w Citiens

High Crime Neighborhood

Marital Status

ship™ and marital status™ Risk-needs toals
arient toward rating demographic variables
regarding various aspects af family of origin,
including having lived with both biological

Some risk-need tools compile and rate
various aspects of personal and social
functioning, Examples consist of elementary

| school adjustment”” and problems  with
|| personal support® in addition to factors
1| fucused on reliance on social services or

public assistance® which may suggest
deficits in personal responsibifity.  Various
measures rate relationship issues involving
family, consisting of relationship with par-
ents™ and marital/family problems® and

social functioning, such as a history of prob- |
lems with relationships” social adjustment
problems. lack of pro social suppart® and
maintaining criminal m:quiantanmas.BE

Addictions and mental conditions  are
commonly integrated therein. These include
problems with alcohol®® or drugs ¥ a history
of a mental disorder™® personality disor-
der ™ psynhnpathy.mn or of mental health
treatment”  Several of the instruments
judge attitudes, such as temperament to-
wards supervision and change,"™ lack of
insight'® personal instability,” and prab-
lems with stress and coping™

Upon reviewing the foregning summary,
and the list of variables contained in Appen-
dix A, one might well be both comforted that

_! many of the factors appear perfectly suited

to assessing risk and criminogenic needs,
yet likewise coneerned that more than a few |

| implicate - directly or by proxy - character-

istics for which we are sensitive in terms of
exploiting certain attributes to rate and
classify individuals, perhaps even to punish.
Therefore, reliance upon risk-needs assess-

8 ments when they incorporate potentially
3 problematic factors in the impartant arena

of criminal justice decisions incites constitu-
tional and moralistic concerns. The constitu-
tional doctrines on point include equal pro-
tection, prisoners’ rights, and sentencing
law. The maral issues involve palitical un-
pase when decisions are based on immutable
characteristics over which individuals have
no personal control or that may serve di-
rectly or by proxy to replicate discriminatary
practices.”
pp. 277-78: “B. Ethical and Normative Con-
cerns
In addition to voices claiming that certain
aspects of risk-needs tools are illegal, many
ontend that they contain a host of factars
that should be deemed unethical - regard-
less of their unconstitutionality - to use in a
criminal justice context. One concern is that
risk-needs toals may serve to punish norma-
tive lifestyle choices that individuals in a free
society are ntherwise at liberty to make,
such as whether to marry, pursue an educa-
tion, remain unemployed. or purchase a
ome® The ethics-based complaints most
often center around the idea that immutable
characteristics should be excluded, such as
race, ethnicity, religion, gender, and perhaps
age™ A scholar cites generalized human
rights legislation that prohibits the use of
age, sex, race, and disability in discriminato-
ry ways.™® Another believes that the idea of
‘[pJaying a penalty justified anly by an immu-
table personal characteristic runs counter
to nationwide trends in equity and imposes
serious societal costs' including detaching
punishment from the culpable act. unfortu-
nately segregating individuals within predic-
(Continued on page 11)
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tive groups, and suffering many false posi-
tives ™

(ther commentators are likewise con-

cerned with the idea of culpability. It may
appear unethical and immoral to base deci-
sions that impact liberty interests on immu-
table characteristics considering individuals
bear na respansibility for them.*® or on any
other characteristic for which the individual
has little contral, such as mental or physical
health status® A quotation from the Su-
preme Court may support this idea, whereby
equal protection law is at times concerned
with a classification based on an immutable
characteristic which its possessors are
powerless to escape or set aside. While a
classification is not ger szinvalid because it
divides classes an the basis of an immutable
characteristic, it is nevertheless true that
such divisions are contrary to our deep
belief that ‘legal burdens should bear some
relationship tn individual responsibility or
wrongdoing.' and that advancement sanc-
tioned, sponsored, ar appraved by the State
should ideally be based on individual merit ar
achievement, or at the least on factors within
the cantrol of an individual ¥
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Revolution was carried on the backs of
devoted Minutemen and volunteer soldiers
who had little but did much. Sheer grit.
determination, and creativity can stretch the
thinnest of resources into great victories,

| do hope ta bring together others | hope to
find, so that they can form a grass-roots'
Minnesata entity in active opposition to sex
offender commitment and other forms of
abuse of past sex offenders.

From my perspective here in Minnesota
("land of 10000 treatment centers”), | have
seen many abuses by entities and organiza-
tions holding themselves out as therapists
for sex offenders, but which ultimately were
revealed as oppurtunists making & career off
the trapped circumstances of sex offenders.
This has been shown to be the case, whether
it be in prison, on probation or parole, or in
commitment.

MSOP itself is a prime example of these
abuses, as illustrated by its therapists and
their bosses, who assert with straight faces
that we supposedly require an average of 1
tn 20 years of treatment before they would
even considar supporting a request by any of
us to be placed on “provisional dis-
charge”  (And bear in mind that
“provisional” is so over-surveiled that its
agents insist on staying with the releasee at
his workplace. What firm do you know that
would ever put up with such nonsense?)

I have also researched the question of what
difference treatment of sex offenders actu-
ally makes in recidivism. The answer that
emerges time and again is that there is no
significant evidence that even the mast

Reform First, Then
Treat — An Open Let-
ter-Excerpt to an Or-

ganizer Against Sex

Offender Commitment

extreme treatment modalities and durations
make any statistically significant difference
in recidivism outcome.

Further, the entire panoply of “dynamic” so
-called “needs” are all just 'sounds logical
claims nat backed by any reliable science.

by Cyrus Gladden

Your Oct. B [etter mentioned that “The
Legal Pad September 20th article has been
sent to over 100 individuals.” Thank you

BW - Please don't think of me as a
"hern” (your term). I'm just a guy trying to
do what | can to bring sex offender commit-
ment to an end and to remediate various
|legal requirements of, and prohibitions upon
released sex offenders.

| am a hard worker at these tasks, and | do
try to bring my brains to the table, so to
speak. | just fervently hope that all those
who admire my efforts in their behalf as well
as my own will put on their own superhero
outfits and jump into the fray with me. Eve-
ryone can do something helpful.

Tell the motivated not to be shy. They
should contact you or me and volunteer,
listing their skills and the resources to which
they have access. Don't forget: the American

(19 D on’t forget: the American

the backs of devoted Minutemen

Revolution was carried on

and volunteer soldiers who had little
but did much. Sheer grit, determina-
tion, and creativity can stretch the
thinnest of resources into great victo-
ries.”

For instance: | have no problem with a
treatment program that, for the properly
short period of an apt treatment program
for sex offenders, some-aitention might be
paid to checking for one's level of empathy,
and then trying ta some degree to develop in
the offender some level of basic empathy
during that limited term of therapy. (And |
say this even though RK. Hanson - creator
of the Static series af ARAls - found that the
“dynamic factor” of victim empathy has no

(Continued on page 12)
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perceptible impact on recidivism.)

But taking the average sex offender post-
lengthy incarceration (currently, most sex
sentences result in about 20 years of im-
prisonment) and, fresh from that hellish
environment of violence, rape, toughest-man
-wins, weakest-is-extorted, all-else-suffer-
substantial-injury, overseen by the most
vicious anti-social guards you could imagine
(start with Shawshank Redemption then
multiply by ten), and trying to inculcate a
level of empathy seldom seen outside of
Emily Fost etiquette books is a recipe for
failure under the best of circumstances.

Insisting on success on pain of nat being
released by therapists wha effectively have
the power to decide between such release
from commitment and death fram old age
incarcerated is not just asking the impossi-
ble, it is a coercive environment so reflective
af where such inmates just came from that
the likely outcome is not just treatment
collapse. but chaos and violence.

Further, the entire notion that one can
‘treat’ sex offenders under such coercion,
even extending to insisting that they not anly
listen to its childish smarm, feminist theary.
and rank paraphobia, but then parrot it back
and somehow fool/convince such therapists
that one embraces it so deeply that one
practices such philosophies on a daily basis
in order to ‘earn’ release is an attempt at
brainwashing of those who are simply doing
their best to stuff their true feelings of
deepest resentment for having thoughts
involuntarily jammed down their throats.

|utely fail to show any significant difference
in outcome between those whe attend treat-
ment and those who don't.

This is nat to say that there is no hope for
sex offenders to not recidivete. Au con-
traire, very few do recidivate. Even among
those who recidivate once, the odds that
they will recidivate again thereafter dwindle
more than they did for the first recidivistic
crime, and the odds of yet another recidivis-
tic sex crime after that are exceedingly rare.

For the most part. if not entirely, two
phenomena are responsible for this: ()
simple maturation/aging, and (2) desistance
for other reasons.

Yet so-called sex offender treatment,
rather than capitalizing on these well-known,
undeniable phenomena, tries to act as if they
don't exist, and as if the only way that one
will avaid a life of lathering craving for their
next sex crime is through 'embracing the
faith’ of treatment.

| don't know who these charlatans think
they're fooling - apparently officials and
members of the public subject to excessive
disgust and hysteria, but this sure doesn’t
sell among those who have actually commit-
ted sex crimes.

(14 aking the average sex of-

[ender post-lengthy incarcer-
ation (currently, most sex sentences
result in about 20 years of imprison-
ment) and, [resh [rom that hellish
cnvironment of violence, rape,
toughest-man-wins, weakest-is-
extorted, all-else-suffer-substantial-
injury, overscen by the most vicious
anti-social guards you could imagine
(start with Shawshank Redemption,
then multiply by ten), then trying to
inculcate a level of empathy seldom
scen outside of Emily Post etiquette
books is a recipe for failure under
the best of circumstances.”

(19 he entire notion that one can

‘treat’ sex oflenders under
such coercion, even extending Lo
insisting that they not only listen to its
childish smarm, feminist theory, and
rank paraphobia, but then parrot it
back and somehow fool/convince
such therapists that one embraces it
so deeply that one practices such
philosophies on a daily basis in order
{o ‘earn’ release 1s an attempt at
brainwashing of those who are simply
doing their best to stufl their true
feelings of deepest resentment for
having thoughts involuntarily jammed
down their throats..”

with committing a sex crime, and to create
the realization that recidivism will very likely
result in life imprisonment without parole.

This part is capable of being imparted
through  seminars with law  enforcement
personnel. Most sex offenders simply have
deluded themselves inta thinking that law
enforcement is ‘asleep at the switch’ when it
comes to sex crimes. [n fact, police efforts
to prevent, interdict, and investigate sex
crimes to apprehension of the offender are
gvery bit as intense these days as murder
investigations.  Given current crime scene
and uther forensic tools and nearly foolproof
methods of identification of suspects, most
sex crimes are naw solved within three days,
often much less.

| would be happy to advocate for reform of
sex offender treatment to strip itself down to
the basics | am talking about here(1) victim
understanding/empathy; (2) realization of the
tragic futility of further sex offending: (3)
understanding of where the offender fits
within the various modes of desistance; and
(4) finding satisfying sexual outlets not in-
volving sex crimes. All of this is not rocket
science; it easily can be accomplished within
one year (if not less) of treatment (mostly
seminars and one-to-one sessions — not
‘group therapy' (almost always a ‘shit show'
of posturing and ‘chewing the scenery in
emotional dishonesty).

In my view, any treatment professional
unwilling to convert to this mode should be
fired and expelled from the field; as they are
just leaches.

No advocacy organization should be in the
business of directing sex offenders into
endless treatment.

Thanks for considering these paints.
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Important
Subscription Notice!

"Treatment’ really can't succeed at making
penple over again ~ something that virtually
every so-called sex offender treatment
program in the country tries to do - AND
insists that their raptive audience demon-
strate that they have "changed” to that level
of remake. This is why the statistics reso-

Pragmatism should rule the day. Most sex
offenders secretly resolve not to offend
again. Those who seek to prevent sex-crime
recidivism would do well to simply ask sex
offenders, one-on-one, why they aren't going
to do so and, depending on the content of
that starting point. seek to foster and build
upon that resolve with all sorts of cognitive
buttressing.

Some of this, as stated above, should focus
on realizing the victim's perspective to
create an understanding of the horrar of the
experience inflicted and/or the revulsion
created (ie. empathy, as it applies to no-
tions of sex crimes).

The rest should simply cognitively aim to
convince the offender of the non-starter
futility of the notion of being able to get away

A request {on a blue half-sheet stapled to
the last issue of 7% Legal Fad) sought names
of MSOP residents’ family members and/or
friends who may be willing to take part in a
support organization.

The dual mission of this projected organi-
zation is: ({) to do everything possible to bring
MSOP and sex offender commitment in Minne-
sota to an end; and (2) meanwhile, to demand
that we be consistently given dignity and
respect, and be accorded every right we
would have if not under such commitment,
subject only to the security needs of prevent-
ing escapes, violence, and criminal receipt
and possession of statutory contraband.

While this ‘supporter drive’ has been
modestly successful so far, we need many
more supporters to form and operate the
advocacy and action organization that we

need to accomplish anything warthwhile.

Separately, the costs of producing the
newsletter and mailing it to leading outside
supporters and to advocacy arganizations at
the nationwide level that are providing/wil
provide significant aid and support have
mushroomed several-fold since TLP was
founded.

This latest function of the newsletter is
vital and is already having substantial per-
suasive effect in the free world, most signifi-
cantly among media outlets and the academ-
ic world. In part thanks to TLP and other
media presences inspired by it, the light of
truth is finally beginning to dawn. We must
keep this effort going strong.

n light of these needs, the donation re-
quested for TLP subscription service during
2019 must increase.

However, to reflect the importance and
urgency of everyone here responding to the
drive for supporters who will come forward
and help our cause for freedom in meaning-
ful, urganized ways, there will be a two-rate
structure for 2019 suggested donations.

The suggested donation rate for those
who have already provided, or who provide
at or before subscribing at least one name
with valid contact information of an outsider
who is willing to at least join (or help lead)
the projected arganization will be less.

Conversely, the rate for those who have
not and do not provide such a name and
contact information will be substantially
mare.

This two-tier system applies equally to
renewals of existing subscriptions. As a
reminder: All subscriptions end on December
dist. Late subscriptions/renewals will be
honored with past 2019 issues provided.

PR
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May your Thanksgiving be thankful!

J

Request

If anyone reading this has received the
Frison legal News edition containing the
article, “New Rules Spark Uprising at Califor-
nia Pre-Crime Facility.” or words to similar
effect). please allow me to read that article so
| can repart on it This refers to the sex
offender commitment facility in Califarnia,
which currently houses aver 1500 committed
individuals. Amang-other intriguing questions
needing answers is whether there is a nation-
wide trend toward such tougher rules under-
way nationwide in analogous facilities.
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