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Two New Entities, Plus an Old One Repurposed,
Are Comzng to Our Aid wzth Materzals &
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M.J. du Motier, The Marqms de Lafayette

The Truth Will Set You Free.

Coming This Year:

¥ The Routine & Nonroutine of the
Static-99R: The Good, the Bad, &
the Very Ugly Got Much Worse in
2015,

The Math behind the MnSOST-3.1
Pushed Pencil-Whipping into a
Whole New Dimension

Far More from the Gladden Com-
plaint

Denial of Internet Access to Hold
You Incommunicado Meets Legal
Challenge

3 Profs Named Mud: The High Cost
of Telling a Very Inconvenient Truth
‘Stranger Danger’ Debunked

Moral Vigilantism - Tool to Deprive
Sex Offendere.of Their Rights and ta
Dehumanize Them

Commitment as Predictive Policing'
- Precrime’

MSOP Media Censorship vs,
Disconnect between Imagery &
‘Hands-on' Sex Crimes

— & Tons More!

The Status of Karsiens, Gladden &
Wage Cases:

There simply is no news on any of
these three cases since the last issue
of TLP. However, things are develop-
ing behind the scenes as this is written.
Expect a report in the next issue.

Note on Victim of the Month Column;
Due to-the welter of material that has
recently poured in requiring coverage,
the regular TLP feature, Victim of the
Month, must be suspended this month.
Do not be discouraged. To all those
who wish to have their tales of woe
included: Please continue to submit
your brief articles on that topic to me
(in person), or if uncertain, please
speak with me about it. This column
will resume ASAP.

Since the fast TLP edition, the editor has
learned of two entities that now stand ready to
provide substantial assistance to our effort to
regain our freedom, whether through judicial or
political means.  The assistance they offer wil
center on two types: (I} provision of materials
{primarily, lega} and psychological, but also in-
cluding general materials from the popular press
and/or the internet) many of which you will read
or learn about through these pages; and (2)
referral or citation to other organizations and
individuals who are equally dedicated to that
same goal or at least some related aim that will
help us in that regard. By dialoging with these
other sources, a potentially huge network of
advocacy and support can be built up, ideally
“allowing us to arrange for coordinated coopera-
tion in various legal and political actions.- Hence,
these two entities will serve as ‘hubs’ to such
infarmation and advocacy. In sum, this dual
discovery is & watershed in our quest for free-
dom. Without further introduction, here is a little
information about each of these organizations:

Sex fffense Litigation and Policy Resource,
Lenter states that its mission is to, “collect and
disseminate information about cases on issues of
sexual vinlence policy, and facilitates communica-
tion, sharing, and the development of strategies
among the lawyers, advocates and academics
who seek a more sensible and effective public
policy on sexual violence prevention.”

This organization goes on to explain the back-
ground of this struggle thus: “The past two
decades have seen an explosive growth in new
and aggressive forms of social control laws
aimed at sex offenders. The goal of these laws -
prevention of recidivist sexual violence - is

salutary, [but] strong critiques question - ThEIF. .

efficacy, fairness, and wisdom. Vet the laws |
continue in force, expanding in key areas, with|
little evidence that legislatures or other pnlu:y-
makers will have the political courage for im
portant course corrections.

“As a result, litigation provides a significan

potential source for redirection of public policy in §
| this area. In the past couple of years, a handful of

eourts -have issued significant decisions finding
aspects of these laws unconstitutional or other-

| wise illegal. The Sex Offense Litigation and Palicy
| Resource Center hopes to be a resowrce for

collecting information about these lawsuits and
for developing a set of best practices. litigation
strategies, and litigation support.”

Lenter Activities
“() Outreach and Networking: We will seek to
establish connections with lawyers, advocates,
and academics who are invalved with or knowl-
edgeable about litigation about sex offender
regulation laws, as well as academics in the social
sciences who_are involved with research and
writing on the efficacy of these laws.
*(2) Collection: We will establish a case tracking
system for cases in the United States (and possi-
bly other jurisdictions) dealing with sex offender
policy and laws. The project will actively identify
and then track cases in state and federal courts
that implicate important sex offender-related
laws including those that deal with civil commit-
ment, registries, zoning restrictions, ex post facto
issues, and privacy issues. We will collect plead-
ings. briefs, discovery information, and court
decisions. Scope: we will seek out &ll currently
pending and recently decided (within the past two
years) lawsuits raising constitutional or other
systemic (e.g. pre-emption) challenges to sex
offender regulation laws.
“3. Dissemination: We will establish means for
making the collected information available to
attorneys and advocates on a timely and accessi-
ble basis.
"4, Capacity and strategy development: We
will develop and strengthen a national capacity
and strategy for effective litigation approaches to
redirecting sexual violence policy in the United
States. We will identify certain cases to support
via communications work, amicus briefs, or direct
support to lawyers on the case. We will seek
litigation strateqgies and capacity that integrate
the social science findings on the efficacy and
consequences of thase policies.”
[Editor's Note: This entity cited the mtr]gumg
case Jeland v. Andersan (LS. Dist. Ct. N.Dak.

‘ ington accepts the Surrendar of
British Lord Cornwallls after the Siege of York-
town (1781) Made Possible by French Forces

brought and Led by Marquis de Lafayette.

2007) discussed elsewhere in this TLP issue.
Additionally, it cited this law review article oppos-
ing sprawling legislative grants of sex-offender
commitment power as subject to strict scrutiny
for due process purposes and as violating due
process under that standard: “Beyond Strict
Scrutiny: Forbidden Purpose and the ‘Tivil Com-
mitment' Power” (now on request). It also provid-
ed the compelling short article “The Endless
Punishment of Civil Commitmant” quoted in full in
this issue.]

Just Future Frojeet is militantly anti-sex
offender commitment in purpose. It describes
that aim thus:

“Dur vision for a Just Future
Abglish pre-crime preventive detention laws.
Free our friends and loved ones from dehumaniz-
ing labels.
Realign our justice system with the values of
restoration and reintegration.

“The Just Future Project is a new project
focused on challenging pre-crime preventative
detention laws. We are a people-driven grass-
roots advocacy campaign dedicated to huilding a
movement of community members demanding an
end to indefinite detention regimes.

“Why Is This Impartant?

“We believe in justice, that persans who have
caused harm may be held accountable for their
actions. But justice also demands proportionality
and due process, elements essential to distin-
guish justice from mere vengeance. The goal of
any true system of justice must be restoration
and re-integration, not the perpetual containment
and incapacitation that have come to define the
LS. criminal legal system.

“Pre-crime  preventative detention systems
are a dangerous departure from the traditional
values of our [egal system.”

“How We FPlan to Lreate Lhange
By Georgia Longstreet-Joseph
(Continued on page 2)




“Indefinite detention laws may seem
entrenched and unmovable, but in reality they
remain a relatively new area of law that
continues to be deeply controversial and
vulnerable to attack. The American Psychiat-
ric Association has categorically opposed so-
called 'sex offender civil commitment’ pro-
grams since 1999, calling them a 'misuse of
psychiatry’ and a subversion of the ‘medical
model of civil commitment.” Even the Associ-
ation for the Treatment of Sexual Abusers
(ATSA submitted an gmicus briefin support
of cert. before the Supreme Court of the
United States (SLOTUS) in Aarsiens v. Fjper
recognizing the extremity to which these
faws have been abused.

“Most states have chosen not to create
indefinite detention laws and no new state
has created a pre-crime preventative deten-
tion system in over a decade. These laws are
not popular with lawmakers. They create a
massive drain on already tight state budgets
with virtually no return on investment for
taxpayers, diverting resources from victim
services and legitimate mental health pro-
grams. Yet legislators are afraid to correct
their mistake because of the perceived
potential of political fallout.

“Just Future Project is helping to create
the space for states to rethink their ap-
proach to police on sex-related crime.  So-
called 'sexually violent predator’ statutes
were a triumph of fear over reason. lt's time
for our elected officials to hear from a move-
ment standing up for reason.

“Here are the basic principles we're using
to build momentum and create change.
“There is strength in numbers. We are

starting by building on the informal net-

works of regular people who have strug-
gled for years under the injustice of these
systems and inviting others to join the
resistance. Conservative estimates place
the number of indefinitely detained per-
sons in the U.S. at more than 5400 indi-
viduals, not counting those under the
central of these systems.: but-alowed to
live in the community under intensive
indefinite supervision, or those held past
their release dates in legal limbo, but nat
yet civilly committed. For every individual

confined to a prison masquerading as a

treatment facility across the LS. thers

are dozens of people who are connected
to them, who care about them, and who
are willing to stand up for 8 reason.

Sometimes those free world supporters

will be family and friends, but there are

also people who aren't fortunate enough to
have loved ones'in their corner on the
outside. For those without support sys-
tems, Just Future Project will work to
recruit free world allies from faith com-
munities, civil rights groups, and other
populations whose values drive them to
recognize the inherent injustice of these

indefinite detention systems and advocate

for the welfare of everyone harmed by

pre-crime preventative detention laws.

“There is strength in unity. We believe
we're all in this together. The problem is
pre-crime preventative detention.  The
problem is consistent across all twenty
states and the federal system, with minor
exceptions. Because the statutes are so
similar, the systems share similar vulner-
abilities from state to state. We plan to
solidify the networks of peaple challenging
these systems, to share information and
learn from both successful and unsuc-
cessful advacacy efforts in various states,
tn produce advocacy materials thet can
be used against all twenty-one pre-crime
preventative detention systems.  We
believe that a rising tide lifts all hoats.
Successful challenges to one of these
systems weaken the systems for every-
oe.

"Your story is powerful. We believe that
the people closest to the problem are
often closest to the solution, but farthest
from resources and opportunity.  Just
Future Project will empower people di-
rectly impacted by these laws by helping
them learn to tell their story. People who
have been convicted of a sex-related
crime are arguably the most marginalized
people in our society. Their voices are
silenced by the state or broken after
years subjected to abusive law enforze-
ment information-gathering and control
systems thinly disguised as ‘treatment’,
The fact that this group has been singled
out for indefinite detention outside the
normal protections of the constitution is
illustrative of haw truly marginalized and
‘nthered' this group has become.
“Together we will reframe the debate

around pre-crime preventative detention

systems. For too long the other side has
been allowed to control the narrative. Their
goal has been to dehumanize people living
with a conviction' for a Sex-refated crime.
Specialized prosecution units have become
highly adept at railroading prisoners to
erase their release dates, in putatively civil
proceedings, stripped of the traditional
safequards of the criminal system, without
meaningful due process, invoking circular

Ingic with hysteria.

“Just Future Project believes in the
power of our stories to fight the fearmon-
gering. hysteria, and pseudo-science traf-
ficked in by 21* century witch hunters. Right
naw, very few people even have any idea

someane prospectively /or what they might
drin the future. We have the opportunity to
educate them. building on the growing
awareness that the criminal justice system
is deeply unjust and challenging comman

these laws exist, that the state can imprison |-

myths ahout the penple labeled ‘sex offend-
ers.  The movement to abolish pre-crime
preventative detention systems will be driven
by peaple whose stories put a human face on
this injustice and demand change.

“We are committed to creating lasting
change. We are always going to be on the
Inokout for potential oppartunities for impact
litigation. to challenge unjust or unconstitu-
tional practices. (We have already clearly
identified some.) We will also be exploring
openings to work with our elected officials
on ways to begin amending these statutes to
reduce the harm they are causing our loved
ones right now, with the ultimate goal of
ending them entirely. We may even find a
chance to work with the executive branch on
immediate administrative steps they could
take to be less evil

“But before we can hope to change laws,
we need to lay a solid foundation for our
advocacy. ~{lur initial steps are designed tu
give our movement a voice - creating a
network, coordinating our efforts, increasing
our numbers, sharing information amongst
our community to build intelligence, testing
our message, leveraging our personal sto-
ries. The stronger our foundation as a
mavement, the more powerful our voice and
the more those in government will have to
Jisten to us when we demand change.”

Facts

The first modern 'sexually violent preda-

tor' law (SVP) was implemented in 1390 by

Washington State. A total of 20 states and

the federal government created similar laws
between {390 and 2007. However, the
current model of 'sex offender civil commit-
ment' is actually a reincarnation of an earlier
system widely used in the '30s,'40s. and '50s
known as ‘sexual psychopath’ statutes. While
there are key differences between our
current SVP laws and their mid-century
precursors, there is hope to be taken from
the slow demise of those earlier ‘sexual
psychopath’ laws amidst a broader de-
institutionatization movement during the'B8s
and ‘70s and with the support of psychia-
trists who vocally opposed the involuntary
commitment of a population that was mar-
ginalized but not mentally ill.  LUnlike the
notoriously ubiguitous spread of registration
and notification laws targeting persons
convicted of (or adjudicated for) a sexual-
related crime, most states have chosen not
to adopt so called ‘sex offender civil commit-
ment laws.’
‘Press Laverage

“A Prison by Any Other Namg"
Michael Barajas (Texas Observer), Feb. 12,
2018
"Sex Crimes and Criminal Justice”

Barbara Koeppel (Washington Spectator),

May 4. 2018
"Phone Conferences Curtailed for Sex Of-

fenders”

Rick Karlin (Times Union), July 12, 2017
"Why Sex Criminals Get Locked Up Forever”

Aviva Stahl (Vice), April 13, 2016
“Why Some Young Sex Offenders Are Held

[ndefinitely”

George Steptoe and Antoine Goldet (The

Marshall Project), January 27, 2018
“Indefinite Imprissnment on a Hunch”

Editorial Board (The New York Times).

August 15, 20ia
“The Prison-Like Public Hospital Systems

Disproportionately Packed with Gay Men"

Toshic Meronek and Erica  Meiners

(Advocate), May 23, 2018
“Beyond the Carceral Logic of Civil Commit-

ment"

Toshin  Meronek and  Erica

(Advocate), November 10, 2007

(Editar's Note: This entity provided the
meaningful article originating with the Catn
[nstitutz {dedicated to defending individual
liberties in the L.S.) “[uestionable Commit-
ments” by Galen Baughman, quoted in full in
this issue.

Together, these two entities, combined
with CURE-SORT (which in recent years has
become stridently anti-sex-offender commit-
ment), represent the vast range of opposition
now gathering against sex offender commit-
ment. The first entity mentioned above illus-
trates the professional/academic power that
is now rising to our defense, while the latter
arganization serves as the collecting point for
grass roots commitment opposition.” As the
attachment ta this TLP issue reflects, we in
MSOP are the junction point, attacking the
SPP/SDP law in Minnesota (rated as the
“mnst draconian” of all such laws anywhere),
and for that effort gathering a prodigious
store of academic authority showing such
commitment to be junk science of the rankest
and most vicious sort. At the same point, we
are seeking to gather together our own
‘ground-level’ support from our own rela-
tives. friends, and all wha are rightly alarmed
by this political play to. end_all-individual
freedoms by playing to hysterical fears and
base hatred. This year it is sex offenders, but
who will be next?

As defenders of human rights and of
individual liberty, it is no secret that, ke the
ragtag but valiant American Revolutionaries
in the early years of that war, we have been
struggling against mighty opposition, but have
been accomplishing much with little.  Now,
having Iocated strong alliss -- just like Ben
Franklin's successful entreaties to the French
Court, including appesling to the freedom-
loving moral conscience of M. du Motier
(Marquis de Lafayette), we finally have the
expertise, the strength, and the coordination
to position fight our own British-like forces of
gppression on equal terms. lafayette has
arrived with the mighty French Army and

(Continued on page 3)
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(Continued from page 2)

Naw. To guote Brother Bob: “Things have
changed.” And that is great news!]
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plaintiffs as to the following claim:

to be referred for SDI proceedings,

(1) Chapter 25-03.3 is unconstitutional on its
face because it does not require that the
defendants initiate court proceedings for
release of individuals who no longer meet SDI
criteria....”

Committed SOs in
North Dakota Land 2
Hard Blows Toward
| Freedom
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| certain aspects of North Dakota's system for

Ireland et &l_v. Anderson, Eecutive Jirectar:
N Jatots Dept of Human Services et al, 2017
US Dist LEXIS 43474 (D. N.D March 22, 2017,
District Judge Ralph R. Erickson)

“ORDER ADOPTING REPORTS AND RECOMMEN-
DATIONS (DOCS. 4403 & #448)

.In summary, the court hereby adopts the
magistrate judge's Report and Recommenda-
tion and Supplemental Report and Recom-
mendation in their entirety and hereby incor-
porates the analyses by reference in this
order. Upon de novo review, the undersigned
is not persuaded by any of the evidence
submitted or arguments advanced far re-
versing the magistrate judge's analysis set
forth in the Report and Recommendation or
Supplemental Report and Recommendation,
For the reasons stated therein, summary
judgment is GRANTED in favor of all defend-
ants as to the following claims:

{1} all claims based on allegations that Rod-
ney J. Ireland, Matthew Graham, Christopher
Simon, John Westlie, Michael Kruk, and Rab-
ert Lilley were minors during their SDI com-
mitment proceedings;

(2) piaintiffs"aqual protection ciaim based on
the plaintiffs being similarly situated to
persons incarcerated because of criminal
convictions;

() plaintiffs' equal protection claim based on
plaintiffs being similarly situated to persans
requiring treatment under chapter 25-031;
(4) plaintiffs’ claim that chapter 25-03.3 is
unconstitutional on its face because it does
not include a right to a jury trial in SDI com-
mitment proceedings; and

(b) allegations in the Sixth Amended Com-
plaint that chapter 20-03.3's allowing for
indefinite commitment: allowing for commit-
ment without a criminal eonviction; or allow-
ing for commitment based on clear and
convincing evidence vinlates substantive due
process on its face,

Summary judgment is GRANTED in favor of

Fadney J._Irefand et &l v. State of North

(The Magistrate Judge Recommended reo-
pening dismissal and adding Wright as a
plaintiff.]

[The following adopted that RER. reopening
dismissal & adding Wright as Plaintiff.]
Kodrey J. frefand et al v State of North

Jakota, et af, 2007 IS Dist LEX'S 151988 (D.
N.D. July 31, 2017, Magistrate Judge Alice R.
Senechal)

“REPORT AND RECOMMENDATION ON MOTION
T0 SET ASIDE DISMISSAL AND ON RECONSID-

Jekotg et af, 2007 US Dist LEXIS 150890 (D.
N.D. September I8, 2017, District Judge Ralph
R. Ericksan)

& %k K ok ok k ¥

ERATION OF MOTION 0 ADD A PARTY

civil commitment of persons who have been
found to be sexually dangerous individuals

(SDIs). Defendants are the North Dakota |

Department of Human Services (DHS), the
North. Dakata State Hospital (NDSH), the
heads of both entities, and the State of Narth |
Dakota.

The North Dakata Department of Corrections
and Rehabilitation (DOCR) and the director of
that agency were dismissed from the litiga-
tion on May 23, 2017, hased on a stipulation of
the parties. (Doc. #843). The plaintiffs now

move to set aside that dismissal because of st

The Impact of Doe v.
Snyder on the Role of
Scientific Evidence in

Constitutional Law

newly discovered facts. (Doc. #548). If the
dismissal is set aside, the plaintiffs seek
reconsideration of an order which denied
their motion to add Jeffrey Wright as a
plaintiff. Though not explicitly stated, if

Wright were added as a party. it appears the §
plaintiffs would then seek reconsideration of §

an order which denied certification of a
proposed DOCR Class.
Summary of Recommendation

.The Sixth Amended Complaint includes
tlaims that palicies and practices of DOCR
deprive certain DOCR inmates of procedural
and substantive due process rights. Those
claims center on DOCR actions prior to
referral of inmates for evaluation for civil
commitment as SDIs. An earlier order dis-
cussed the factus! bagis of the claims ogainst
DOCR and its director (hereinafter collactive-
ly, DOCR claims): I

The procedural due process claim alleged by
the plaintiffs concerns DOCR's pre-petition
DrOCESS...

The plaintiffs maintain_that this process
unconstitutionally deprives them of liberty
without notice because the DOCR does not
inform an inmate of possible detention for
commitment proceedings until immediately
before the scheduled release date from
DOCR custody. The lack of notice, aceording
to plaintiffs, results in few contested proba-
ble cause hearings. Tied into this claim is
plaintiffs' claim that the defendants have
violated substantive due process rights
becouse DOCR's referral process lacks a
rational basis for wtilizing "discredited actu-
arial instruments” in the selection of inmates

These decisions align with the perceptions of

Melissa Hamittan, "Constitutional Law and the
Role of Scientific Evidence: The Transforma-
tive Potential of Jog v Swyder” 58 Austan
Lollege Law Rev. F-Supplement 34 (2017)
Text excerpts:
p. 35 “..[TIhe Sixth Circuit expressly
recognizes scientific studies showing that
sex offenders as a group do not pose a
significant risk of recidivism risk.
"...dnykrmakes & cointemporary Lase far
the relevance in constitutional decision-
making of data gathered from interdiscipli-
nary scientific fields, particularly where such
data conflict with legislative assumptions”
p. 36: “.A  foundational  principle
underlying these policies is the assumption
that sex offenders pose a uniguely high risk
of recidivism. In enacting such laws, palicy-
makers baldly assert that the need to protect
the public justifies the special treatment of
sex offenders.! Courts have mostly rub-
berstamped this assertion without paying
much heed to whether the presumption of
future dangerousness is factually accurate.”

politicians, the media, and the public who
have simply taken it on faith that sex offend-
ers pose an extreme risk to the public, one

that criminal sanctions fail to sufficiently
thwart?

This presumption, however, has little
basis in legitimate scientific study. In fact,
the relevant statistics consistently support
just the opposite - ie. that sex offenders
are not a singular and exceptional group that
poses maore than a negligible likelihood of
sexually reoffending. Judges who ignore this
evidence are complicit in perpetuating the
unnecessary, unfair, and arbitrary laws that
negatively impede upon the lives of individu-
als to whom they apply. The Sixth Circuit's
decision in Shyder therefore represents a
transformative venture, npening the door for
judges to decide important constitutional
issues by examining relevant interdiscipli-
nary research findings, to the benefit of
defendants and the judiciary alike."

p. 38: “.In Joe v. Snyder, the United
States Court of Appeals for the Sixth Circuit
was not so convinced that the scientific

| evidence supported this assertion. Instead,

the court determined that empirical re-
search failed to establish that Michigan's
SORA law was rationally related to the

| purpose of protecting public safety. The

court looked to & statistical study indicating
that sex offenders are actually less likely to
recidivate than other types of criminals. 2"
p. 33 “.In the end, the foregoing
factors led the Sixth Circuit to conclude
SORA is punitive in nature,
pp.4-2  "CONCLUSION

Several commentators have noted the
impartance of Doe v. Snyder for challenging

< ‘civil’ sex offender legal regimes. Professor

Doug Berman, a well-known sentencing law
and palicy blogger, labels the Sixth Circuit's
ruling ‘significant® A Stz report calls it a
vitally important’ decision that rightfully
conceptualized such laws as
‘'unconstitutional monstrosities. ™ Similarly,
a8 commentator at Reason magazine indi-
cates that the opinion reasonably recognizes
that these sex offender laws are simply
"stupid’ and that the court offered =2 seath-
ing assessment that suggests such laws
make ittle sense.”

Syder is a shining example of a court
actually engaging with scientific evidence
that refutes moralized judgments about &
particularly disfavared group. Equally im-
portant, & reasonable interpretation of the
Sixth Lircuit's opinion by many is that more
of Michigan's civil sex offender law, and
other state laws like it, are now subject to a
broader invalidation.” Time will soon tell
whether this specific case -attracts the
attention of the Supreme Court and its
willingness to revisit its mistaken assump-
tions about the dangerousness of sex of-
fenders collectively. Yet, whether or not the
Supreme Court does so in the near future,
the effect of the Snyder decision on the

(Continued on page 4)
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(Continued from page 3)

engagement of scientific data in constitution-
al law analysis has already been influential.
Notes:
B See Lal Penal Lode Sec. 290-03(a)(()
(2018), Neb. Rev. Stat Sec, 29-4002
~ (2002).
See, e.g. Gautier v. Jones 2003 WL
1444533, at *B (W.D. Okla. May 20,
2009), Wallace v Starg 905 NEZd
371, 383 (Ind. 2009).
See, eqg. Farker v. King 2008 WL
90I087, at *4 (N.D. Ala. Mar. 31, 2008);
State v. Irosclar 89 So. 3d 340, 33l
(La. 2012).
See Joes #-5 v Snyder, B34 F.3d
B9E, 704 (B Cir. 2008) (citing /zw-
rence A, Greenfigld Recidivism of Sex
Dffenders Released from Prisan_in
/754(2003).
See Jouglas A Berman, "Sixth Tircuit
- Panel Concludes Michigan Sex Offend-
er Registration Amendments ‘Imposes
Punishment' and Thus Are Ex Post
Uinconstitutional for Retroactive Appli-
cation” Senty L & Foly (Aug. 25,
201R).
See Mark Joseph Sterm "Appeals
Court Issues Scathing Ruling Against
Michigan Sex offender Penalties,” Siate
(Aug. 28, 2018).
Jacob Sufrm "BY Circuit Says Mich.
Sex Offender Registry Is Punitive and,
Not Inmdentally Stupld " ﬁ’easaﬂ (Aug
26, 2018).” ’
See. eg. Jak  lessenberry.
"Michigan's Sex Offender Law Is Unfair
and Probably Unconstitutional,” Ak
Radin (Aug. 28, 2008); Havid Fast "Sex
Offender Laws and the 8% Circuit's Ex
Post Facto Clause Ruling,” Wash Fast
(Sept. 7. 2018).
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2018)
Text excerpts:
p. T2k "In Kamsas v. Hendricks, ..the Court

added that the mental condition must cause
the individual to have difficulty controlling his
or her behavior.®

As a rasult of the Supreme Court's decision in
Hendricks, the clinical condition actually caus-
ing a loss of 'volitional impairment’ is essential
to SVP statutes ¥

p. 722: “..[AJccurately determinfing] when .a

| 'mental ahnurmallty is actually causing vali-

tional impairment ...is such a difficult task that
the American Bar Association (ABA) considers
it nearly impossible¥ In fact, ..there is still
no accurate scientific basis for measuring
one's capacity for self-contral or for calibrat-
ing the impairment of such capacity, ®”

pp. 722-23:  "Documents generated during
treatment can be used in court in an effort to
lengthen the confinement of the participating
patient” According to the SORTS website,
their treatment practices mandate an otfend-
er, amang other things, admit he or she is a
sex offender in need of treatment, disclose
prior offenses, and discuss past unhealthy
relationships® Moreaver, the Missouri stat-
ute grants the court the authority to order the
offender be subject to certain conditions ‘as
deemed necessary,’ including * {submitting] to
a polygraph, plethysmograph, or other elec-
tronic or behavioral monitoring assessment;’
and ‘Tauthorizing] the department of mental
health to access and obtain copies of confiden-
tial records pertaining to evaluation, counsel-
ing, treatment, and ather such records and
provide the consent necessary for the release

patient admits to having done, during any and
all phases of the treatment process, is discov-
erable.

Prosecutors are certainly aware of such

Missouri SO Commit-
ment Complaints Fo-
cus on “Abnormality,”
Volitional Impairment
& ‘Assessment’
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Sam Newrman, "Missouri's SVP Law: Time for

a Change?”, 60 $% Lowis I/ 1.4 T (Summew

determine whether to contimie canfinement ™
As a result, defense attorneys have advised
offenders that it may be better not to partici-
pate in treatment, as they may actually in-
crease their chances of being released since
nonparticipation may be viewed more favora-
bly than “failing’ the treatment process'™
Offendars have even been quoted as saying
they refused treatment because ‘their attor-
ney advise[d] them not to," and if they encall,
their written treatment assignments, assess-
ments, and progress notes will be subpoenaed
by courts and used to prove they continue to
need inpatient detainment and treatment "™
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106 Jeirdre M. 0 lraziv et al, "The California
Sexually Violent Predatar Statute: History,
Description & Areas for Improvement,”
Cal. Coalition on Sexval Dffending 27 (Jan.
2009)
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commitment, and particularly its extension
to sex offenders, as an un warranted &
facts extension of our criminal justice
system - one with far too few protections
for the accused.”

Essay text:

“There is & young man in Virginia sitting
behind tall fences and razor wire, guarded
by men with guns, and never allowed to
leave. According to the state. he isn't in
prison, and he is not being punished for &
crime. Instead, he's being held because the
government says he szight commit & crime
in the future.

Against a backdrop of mass incarceration
in America and a growing public understand-
ing that the land of the free locks up more
people than any other nation in the warld,
little attention has been paid to the evolving
civil mechanisms that allow the state to
deprive individuals of their liberty - often
forever - under the guise of treatment,
These systems represent a growing medi-
calization of crime, where criminal behavior
is supposed to be caused by a mental prob-

of any such recards™ Thus, anything that F

statutory requirements, and, in fact, many |
prosecuting attorneys have a practice of
nbtaining treatment data that would otherwise &
be private as part of the pre-petition review to [~

Questionable
Commitments

lem rather than the person's free will. If we

" | commit crime because we are sick, then it

would make sense for society to help make
us better. This is dangerous thinking: it
opens a door to a world in which we start to
punish the zrimina/instead of the crime; a
warld in which the government is justified in

| imprisoning people because of w/z they are
| - and what they mght do in the future -

instead of only punishing crimes that we can
| prove they have committed beyond & rea-
sonable doubt. In many ways, that world is
already here.

Livil commitment is the legal practice of
detaining individuals who are suffering from
acute symptams of severe mental illness so

W that they can be treated, often in & secure

Atticus Finch (Gregory Peck, To Kill a
Mockingbird) Will Get to the Truth.

environment, In this model, the state is

4 providing care for individuals who are
B unable to care for themselves, while pro-
4 tecting the public from individuals who are

dangerous due to their psychiatric condi-

By Balen Baughman, Cato Institute website
Forward by Georgia Longstreet-Joseph:
“Civil commitment is the legal practice of
holding individuals who suffer from severe
mental illness so that they may receive
treatment.  Even within its traditional
bounds, civil commitment was problamatic
enough. But in recent years, civil commit-
ment has expanded significantly. Now, young
people who commit a sexual offense early in
their lves stand to be stigmatized, and
detained, indefinitely. Crucially, this is not
because they have violated a law with a
particularly harsh penalty attached. It's
hecause the state believes that they might
break the law again. In this essay, Galen
Baughman challenges the practice of civil

tion. Sounds reasonable, right? Over the
past 20 years, however, new laws have been
created, designed to use the traditional
model of civil commitment as a way to
create secondary prison sentences for
people who have already paid their debt to
socisty, dramatically expanding the power of
the state and blurring the lines between civil
and criminal law.

Histarically, the madel of civil commitment
(sometimes referred to as imalmitary
commigmen)) has heen subject to gross
ahuse by the state. During the 17" century,
members of the public were invited into
these institutions for a penny a piece to view
the ravings of the insane, chained to walls in
their cells, through small windows in the
doors. By one account in England 86,000

(Continued on page 5)
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people paid their penny tor the entertain-
ment at a single institution in one year.
Women were subject to commitment in
insane asylums for hysteria’ during the (3%
century, which was on occasion used by
hushands as a way to get rid of their wives.
Throughout the first half of the 20" century
it was not uncommon for those suffering
from Downs Syndrome or persons on the
autism spectrum to be institutionalized by
their families, often for life. Today, the guise
of treatment is being used to seqregate a
new cateqary of socially undesirable peaple:
sex offenders.

It's important to start these discussians,
as they always begin, with the ‘warst of the
worst’!  Bad laws often come from bad
cases, and the worst cases are used to
justify expanding the gaovernment's power,
And there is no group, class, or category
more maligned and feared in our society
today than those convicted of sexual offens-
Es.

In Virginia, a nightmare began in {378 for a
13-year-old bay named Paul Martin Andrews
who was abducted hy & man who lured him
into his van with the offer of making a little
extra maoney helping him move.  Instead,
Andrews was kidnapped, locked in & box
underground, repeatedly raped over the
course of a week, and left for dead. He was
rescued by rabbit hunters who heard his
screams from the box in the woods, and his
assailant was sent ta prison.

When Andrews learned that his kidnapper
would soon be released from prison, he
hegan ta lobby Virginia to fund a civil com-
mitment program that would divert the
person who assaulted him into a secondary
prison sentence - a legislative scheme
designed to circumvent our constitutional
protections against double jeopardy, allowing
the person to be in effect punished twice for
the same crime. lronically, the man whao
brutalized Andrews would never be subject
to civil commitrant: He was murdarad in his
cell by anothar prisoner before his release.

A New Made/

Twenty states and the fedaral government
have laws that allow some people to he
indefinitely detained based on government
projections that they might commit a crime
in the future, after they have completed their
prison sentences. To be clear, there does
not need to be any imminent intent or action-
able plot to break the law - the assertion
made hy the government here is that these
individuals are merely at risk to commit
these offenses due to a psychological condi-
tion, which inhibits their ability to control
their predatory behavior. Mostly, these
statutes require the person to have heen
previnusly convicted of a similar crime, but
that is not always necessary - nor is it true

that they must have established a pattern of

such behaviar.

These laws grew from a backlash to the
truth-in-sentencing  mavement during the
1980s and ‘A0s. State legislatures around
the country had moved ta sbolish parole and
create determinate sentencing structures -
sentences that do not include a range, but
call instead for a definite term of imprison-
ment and/or probation. Before this shift, the
criminal justice system included mechanisms
to hold those perceived to represent a
greater risk to the public for longer. A
person sentenced to 3-20 years for rape
might be released soon after they had com-
pleted their minimum sentence, ar they
might heheld for the full Z20-year term,
depending on the judgment of the parole
board.

In response to certain high profile. horrific
crimes committed by persons who had been
raleased from prisan under these new sen-
tencing madels, lawmakers sought & way to
impose a new term of imprisonment for
those who were completing their sentences
and would be released hack into the commu-
nity. Their answer was civil commitment.

In order to be committed after the comple-
tion of their prison sentence, the govern-
ment must demonstrate three essential
components about the person in order to
justify their preventative detention:

1) You suffer from some kind of psychologi-
cal problem - often defined as a ‘mental
abnormality or personality disorder.

2) As a result, you experience difficulty
contralling your predatory behavior.

3) And, due to that difficulty, you are likely to
engage in future crimes.

like a pyramid. these qualities must build
on one another - the government cannot say
that you are likely to engage in future crimi-
nal behavior unless it is caused hy some
difficulty controlling your behavior, and that
difficulty is (in turn) based on a defined
psychological problem. That is a significant
harrier for prosecutors to be able to reach
in theory. In practice, however, these laws
have begun to reach far beyond their written
SCOpe.

These new civil commitment laws differ
from the traditional model of involuntary
commitment in several key ways. First,
traditionally the person subjected to civil
commitment is not targeted after the com-
pletion of their prison sentence as a means
to tack on additional incarceration to that
which the court had already meted out -
instead, the person who has committed an
offense.is either considered culpable for a
crime and therefore punished in our criminal
justice system or found to be in need of
treatment and diverted to the civil system.
The new civil-criminal hybridized version of
civil commitment is designed to imprison the
person again under a civil ‘sentence’ after

completing their criminal sentence.

Second, traditional; civil commitment in-
volves the medical diagnosis of a clear psy-
chiatric illness accompanied by acute and
severe symptoms, along with & finding that
the individual would pose & danger to self or
otherwise - some jurisdictions require that
danger. to be imminent. By comparison, those
targeted under. this new category of civil
detention laws are not individuals experienc-
ing psychiatric distress or manifesting any
inahility to care for themselves. Rather, this
new category focuses on individuals the state
would merely prefer to segregate from socie-
ty. This use harkens back tn the origins of
civil commitment during the middle ages when
people suffering from mental illness were
lumped in with all kinds of other individuals
considered ‘undesirable’ by society (beggars,
the homeless, the unemployed) and institu-
tionalized together.

Third, under traditional civil commitment as
a response to an acute psychiatric emergen-
cy. it is common for patients to be hospital-
ized for up to 72 hours for treatment and
nbservation; any longer period of institution-
alization is subject to judicial review and due
process in a court of law. But those held
under these new laws are often held for years
in jail after the completion of their prison
sentences without a trial and befare they are
committed,  After they have heen formally
committed by a court, it is almost always a. oz
factn|ife sentence.

The Warst of the Warst

| opened this article by describing a young
man sitting behind bhars in Virginfa. He isn't a
manster, and he isn't insane. Alex is 20 now.
He sits in the Virginia Center for Behavioral
Rehabilitation, receiving treatment in a se-
cured setting - a prison masquerading as a
treatment facility - because when he was 14
he had sex with his girlfriand, who was age 12,
The state prosecuted Alex in adult court after
he shared with his therapist that he had had
his first sexual experience with another kid at
his school. 2 crime under Virginia law because
of the age of the younger party. Alex was in
foster care at the time. He went to a prison
for youth and was released 4 years later,
shartly after his 18" birthday. Since he was
now on the public sex offender registry and
ineligible for any services hecause he had
aged out of the foster care system, Alex found
himself homeless and unable to keep a job. In
Virginia, those required to register as a sex
offender must alsn list their employers, and
the address of their place of work is also
displayed on the public sex offender registry,
which effectively means no one would hire
him. Alex's probation officer violated him for
not having suitable housing, his probation was
revoked by a court, and he was sent back to
prison - this time an adult prison - for 2.5
years. At the end of his sentence, the Attor-
ney General's office in Virginia filed a petition

to civilly commit Alex as a sewally viglent
predatar.

Alex's story isn't unique. At a federal
district trial in Minnesota recently, Judge
Donovan Frank heard testimony from four
psychological experts whe went inta the civil
commitment - facilities in that state and
interviewed the prisoner/patients, reviewed
their files, and questioned staff. [ne of
those court-appointed experts; Dr. Michael
Miner, a clinician, forensic evaluator and
researcher on human sexuality at the Uni-
versity of Minnesota and president-elect of
the Association for the Treatment of Sexval
Abusers (ATSA), testified that there were B2
individuals at the state's civil commitment
program who were committed based on
behaviors that occurred while they were
juveniles - that represents almost {0 per-
cent of the population committed in that
state, which has the highest per capita rate
of civil commitment in the country. The
experts sent a report to the judge highlight-
ing these youth whn have never been con-
victed of sexual crimes committed as adults,
asserting that they 'should never have been
committed' and citing the extensive evidence
that youth convicted of sexual offenses
rarely reoffend as adults.

The court-appointed experts who testified
also spoke of a ‘climate of despair’ and
pervasive sense of ‘hopelessness’ at the
‘treatment facility.” The reason was simple:
It's very easy to be committed, and it's
almost impossible to get out. In the history
of the program in Minnesota, no ane has ever
been fully released, and only thres individu-
als have been allowed to transfer to halfway
houses where they are subjected to less
restrictive conditions. In Kansas, nine times
as many individuals have died while impris-
oned in the treatment facility as have ever
been released.

In 1897 the American Psychiatric Associa-
tion (APA) concluded a S-year study of the
problem of sexually dangerous individuals.
The official conclusion of the American
Psychiatric  Association was that there
should he no such thing as the civil commit-
ment of sex offenders. The repart written by
the APA's Task Force on Sexually Dangerous
Offenders found that psychiatrists should
vigorously oppose these legislative schemes,
‘tn preserve the moral authority of the
profession and ensure continuing societal
confidence in the medical model of civil
commitment.

Paul Applebaum, M.D., chair of the APA's
Council for Psychiatry and the Law (of which
the Task Force was a part) described the
origins of the extensive study of these laws:
‘We were concerned that psychiatry was
being used to preventively detain a class of
peaple for whom, confinement rather than
treatment was the real goal. This struck

(Continued on page 6)
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many people as a misuse of psychiatry.

The Task Force report describes the ways
in which these statutes pervert the tradition-
al model of civil commitment by defining
those subject to preventative detention (the
sexally violent predator) based on ‘a vague
and circular determination that an offender
has a “mental abnormality” that has led to
repeat criminal behavior, Thus, these stat-
utes have the effect of defining mental illness
in terms of criminal behavior. This is a
misuse of psychiatry, because legislators
have used psychiatric commitment to effect
nonmedical societal ends.

No one wants to allow a child to be hurt,
and laws that create mechanisms to 'keep
bad men away’ are seductive because they
make us feel safer - but that safety is an
illusion that comes at a great price. As a
society we are not capable of predicting who
will or will not reoffend, and we must not
punish someone for imaginary future crimes.
When we hegin to define individuals as crimi-
nals for who they are or what they think,
instead of holding them accountable for
specific acts, we rob them of their constitu-
tional right to due process and dangerously
erode the barriers that are meant to keep
the awesome power of the state, to take
away our lives and our liberty, at bay.

Soon a federal judge in St. Paul will have
the opportunity to. revisit the indefinite
detention of 62 young people who should
have been helped instead of warehoused in a
hopeless situation. | believe he will make the
right decision and, in doing so, begin to
dismantle a system that has been designed
to imprison people unjustly under the banner
of ‘treatment.
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Bring It to an End!
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The Endless Punishment of Civil Commitment,
by Buy  Hamilton-Smith,

theappeal.org

“Prosecutors can subject those convicted
of sexual offenses - and sometimes, those
with no conviction at all - to an indefinite
period of civil punishment at the end of their
criminal sentence.

In January [2008], Los Angeles County
Superioe Court Judge dames Bianco ruled
that after spending nearly two decades
detained by the State of California without
trial, George Vasquez was a free man.

Unlike the 536,000 peaple held pretrial in
the criminal justice system in America,
Vasquez, 44, was not being held because he
was accused of a crime.

Instead, Vasquez was locked up for 17
years out of fear that he might commit a
crime.

Shortly before Vasquez was released
after six years in prison for sex crimes in
2000, California prosecutors invoked a ittle-
known, - lesser-understond practice called
civil commitment.

Used in at least twenty states, civil com-
mitment allows a prosecutor to subject
those convicted sexual offenses (and some-
times, those with no conviction at all) to an
indefinite period of civil punishment at the
end of their criminal sentence. Civil commit-
ment can mean years of additional detention
under the guise of psychiatric treatment
meant to reduce a person's risk of commit-
ting another crime, with an often-illusory
promise of freedom.

Statutes that constrain the power  of
authorities ta civilly commit people wha have
served their sentences are broad and am-
biguous. For example, the Kansas statutes
targets ‘any person who has been convicted
of or charged with a sexually violent offense
and who suffers from a mental abnormality
or personality disorder that makes the
person fikely to engage in repeat acts of
sexual violence.  Standards of proof are
often lower than in the criminal system, and
udges whom decide these cases often side

h prasecotars:: While civil commitmant is
supposed to be reserved for people who are
likely to commit additional offenses, a re-

' search study from a commitment facility in

Califarnia suggests that rates of reoffending

(are far lower than would be believed -

potentially imperiling the justification for civil
commitment itself.

Through open records requests, The
Appeal ‘obtained and reviewsd documents
that showed the number of people held on
similar ‘probable cause’ grounds and found
that cases like Vasquez's were not rare. In
Calitornia, there were 345 penple trapped in
civil, ‘pretrial” detention far more than three
years. Muore than a quarter of those have
been held without trial since 2008 or earlier.
n Florida, meanwhile, 83 of the 489 detain-

https:// |ees &t their civil commitment center are

Jﬂetria[. Fourteen have been held for more

than a decade; five for nearly 20 years. In
Washington State, Jesse McReynolds spent
nine years civilly detained on McNail [sland
without trial before & judge ordered his re-
lease. Records from the Washington State
Oepartment of Social and Health Services
indicate that McReynolds's case was also not
an anomaly, and that multiple people have
been civilly detained pending trial, sometimes
for decades.

Civil commitment centers are also often
the targets of civil rights lawsuits. McNeil
Island detainees are embroiled in a lawsuit
alleging that the drinking water provided to
them ig unfit far consumption and has result-
ed in unexplained deaths and high cancer
rates at the facility. A trial on their claims is
set for next year. In Texas' for-profit civil
commitment facility, there are a host of
reported problems, including medical care. A
recent Jouenal News report outlined many
problems in New York's. civii commitment
facility that are much like those in the nation's
jails and prisons: rapes, beatings, illicit drug
use,

Like the prison and jail system, which
generally enjoys little scruting and broad
immunity for its actions, civil commitment
facilities exist largely outside of meaningful
mechanisms for judicial review and accounta-
bility.

in 2017, the Supreme Court declined the
opportunity to hear a challenge to Minnesota's
civil commitment facility which was brought
by & group of residents alleging that their
detention violated their constitutional rights.
In the facility's over 20 years of operation, it
had fully released only one person. While &
federal trial court found that the cammitment
program was unconstitutional, the FEight
Circuit Court of Appeals raversed the decision

and, in doing so, applied a legal standard that "

essentially foreclosed any finding of unlawful-
ness. The Supreme Court denied the petition
for review, lsaving the Eighth Circuit opinion in
place, and. thus left little doubt of the wide
discretion afforded. government officials wha
Pun such programs. '

Back in Los Angeles, county prosecutors
filed an appeal to keep Gearge Vasquez de-
tained. The 2" Circuit District Court of Appeal
heard oral Arguments in Vasguez's case on
July 17, and a final decision is expected some-
time this year. But Vasquez is just one of
hundreds of people in California - and across
the country who, despite having done their
time, still await their day in court.
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Gladden Complaint Excerpt:

Further Support for
Desistance as a Deci-
sion, Regardless of
Treatment

s

-

So Many Ways to Say, “No, Thanks.”

Following up from the article on the same
topic in the last TLP edition. /zarmer Mark
MeAlinden, AM. & Maruna, S,
“Understanding Desistance from  Sexual
{ffending: A Thematic Review of Research
Findings." B2(4) Arabation Journal 320-35
{2015), provides these confirmatory, insight-
ful excerpts:

“There is no longer any debate in the field..
that criminality is a pattern of behavior from
which most individuals eventually desist.
For non-sexual offenders this is illustrated
by the 'age/crime curve’ (e.g. Farrington,
1986; Sampson and laub, 2003), which
broadly demonstrates that crime is mainly
committed by people in their teens and
twenties, after which offending rates de-
crease with age.

Desistance from Sexual Dffending

A similar phenomenon appears to be the
case for sexual offenders as well, despite
widespread beliefs about the nature of
sexual offending.  Although the age-sex
crime curve peaks later and tails off less
dramatically than the age-crime curve for
non-sexual crime, sex offending alsn de-
creases with age, contradicting the percep-
tion that sex offenders’ risk levels are high,
stable, and linear (lussier et al, 2010).
Indeed, numerous studies now show that
recidivism rates amongst sexval offenders
are low (e.g. Kruttschnitt et al. 2000
Harris and Hanson, 2004; Thornton, 2007
Barnett et al, 2000), in fact lower than
recidivism rates for other forms of non-
sexual crime. Most people who have com-
mitted sexual offences, therefore. appear to
desist from further sexual offending.

Despite this cansistent finding in the litera-
ture, there has been little published re-
search into how and why peaple desist from
sexual crime. Kruttschnitt et al. (2000)
conducted a retrospective study of 558
sexual offenders, Iooking at whether infor-
mal social cantrols, specifically employment
and marriage, predicted desistance, and
whether such bonds are conditinned by
formal social controls such as probation and
treatment. They found that job stability

(Continued on page 7)
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significantly reduced the probability of re-
offending, but marital status had no signifi-
cant effect..

More recently, Harris (20/4) conducted a
qualitative investigation into  desistance
amongst & group of 21 sexual offenders
deemed to be desisting from crime. Harris
found evidence that a small number (n=3)
had simply aged out of crime, a process she
referred to as ‘matural desistance.  This
group of individuals had considerable crimi-
nal historigs, including sexual offending and
other types of offending. The biggest group
of desisting offenders (n=I8), however,
attributed their desistance to cognitive
transformations, ranging from a simple
recognition that the offender had caused
harm, through to a full creation of a new, non
-offending identity, combined in some cases
with a desire to assist others to avoid crime.
Methadology

In our own research, we have sought to
explore both the structural and the cognitive
changes associated with desistance from
sexual offending against children. For the
purposes of this research, this is defined as
those who have at least one conviction for
sexual offences against children. The sam-
ple group is described in more detail below:
it includes nffences ranging from rape and
indecent assault of minors to indecent
exposure and engaging in sexual activity in
the presence of a child. Individuals convict-
ed of sexual assaults with adult victims were
not included in the research as the literature
considers these two types of sexual ffend-
ing to be qualitatively different enough as to
require separate treatment (see e.g. Blu-
menthal et al. 1338; Hanson, 2001). A sam-
ple of 82 individuals were interviewed, all of
whom had in the past been convicted of such
offences. Our goal was to better understand
how they were able to desist from re-
offending, exploring both the social context
of thair post-canviction lives and, in particu-
lar, their cognitive framing of this context.

..[Als previous research (e.q. Hanson et al,
2014) has shown that sexual recidivism rates
approximately halve after  years crime free
in the community, and halve again after 10
years...

A Re-Appraisal of the Pros and Cons of
[itending

Participants said that in the early stages of
desistance they made a rational choice
about their hehavior based on a growing
realization of the disadvantages of persis-
tence. For some, this arose from concerns
about the likelihood of being caught, for
others it was related to a growing realization
of the harm they were causing. Simplistic
versions of rational choice theory as an
explanation for crime and desistance have

been criticized (e.g. Farrall, et al. 204) for
assuming that people can simply decide to
stop crime and then stop, without any fur-
ther process taking place.  However, the
desisting narrators’ accounts in this re-
search shared considerable themes with
these rational choice accounts. Indeed, such
a theme is largely consistent with the other
aspects of the desistance narratives we
heard.  For example, when motivation is
situational, when offending is not part of a
general antisocial lifestyle, and when the
stakes and consequences for detection are
high. then & rational choice to desist may
indeed carry much more weight than in other
circumstanees.

This self-narrative is consistent with Pater-
noster and Bushway's (2009) distinction
between an individual's ‘working identity’ as
a person who will commit criminal acts, and
their ‘future possible self. In this model, the
start of the desistance process occurs when
the identity of offender becomes [ess satis-
fying and fears of a hleak and unsatisfying
future arise. Thus it is a rational choice, of
sorts, when the individual is forced to con-
template between two, possible futures: that
of the positive possible self and that of the
feared possible self (Paternoster and Bush-
way, 2008: 1{03). Where our participants’
self-narratives differed from Paternoster
and Bushway's theory is in the degres of
change required. Paternoster and Bushway
argue in favour of - substantial cognitive
change preceding desistance. In the current
research study interviewees said they re-
verted o a pravious, non-offending and
conventional lifestyls.

Moreaver, detection and conviction appear
to have carried with them a significant
deterrent effect, sufficient to start the
process of cognitive transformation neces-
sary for desistance. Intervieweas repeated-
ly said that they were “shocked” into chang-
ing not just their behaviors but also their
views about the ahuse they were perpetrat-
ing and precipitated an end to'any considara-
tion of further abuse. A number of partici-
pants vividly described their shock at being
arrested. Several said that arrest acted as
a turning point after which they ceased
offending.

Rehabilitation

The narratives of desisting offenders were
also pro-rehahilitation. Desisting offenders
were likely to describe how they took ad-
vantage of rehahilitative efforts provided for
them. This manifested itself in several sub-
themes in the research, and is probably
related to & willingness to change and an
ahility to make use of formal ‘turning points’
provided by the criminal justice system (see
Giordano et al., 2002). Many of the desisting
group talked generally about the usefulness
of probation; in particular they seems appre-

viative of probation officers who were con-
cerned about them but firm and realistic.
Indeed, the personal characteristics of the
probation officer seemed tn be important,
unsurprisingly those who showed a personal
interest in the individual were perceived as
particularly helpful. (thers talked in a posi-
tive way sbout what they had learned in
prison. - Some participants described using
prison as a ‘college’ to obtain qualifications
and knowledge they would not otherwise have
had access to. This can be seen as a form of
a ‘redemption script’ (Maruna 2001) in which
the individual seeks to make the mast of a bad
situation, cognitively turning it o their ad-
vantage.

Many of the desisting group talked about the
usefulness of sex offender treatment pro-
grammes, sometimes provided in prison but
mastly the men referred to those provided by
probation, This may have been because the
programimes provided by probation were
more recent, and so easier to bring to mind,
or it may be a reflection of the relative utility
of community programmes compared to
those run in prisons. They particularly ap-
preciated the skills they learned from such
programmes. [ne man who had undertaken
his programme some time ago was neverthe-
|ess able to recall the tactics he had learned
on the course. However, others talked about
learning or being reminded of values, and
understanding the perspectives of other
people. A small number of the group report-
ed . disliking having to attend sex offender
programmes, one stating he found hearing
other men talking about their crimes to be
“repulsive.”

It is of note that participants talked, on the
whole, of the advantages of probation at this
stage. In some ways this appears at odds
with the findings of Farrall et al. (2014). In
their study, participants were not able to
identify the usefulness of probation until
some years after their initial desistance.
Farrall et al. attribute this to a readiness to
he recaptive to the. advice of probation offic-
ers - some individuals, who are not ready to
receive this advice, nevertheless mentally
‘store’ such advice until they are more recep-
tive to change. For our group, the stakes
associated with reoffending were particularly
high, and to reoffend would be contrary to the
positive self-image they were trying to davel-
op and maintain, |t could be that the shock
associated with conviction described above
led to a desire to conform to rehabilitation
efforts that were offered to the individuals.
Planning for the Future

{Ine feature of the desisting sexual offend-
ers’ stories was that they nearly all contained
substantial evidence that the participant had
a clear sense of their future lives, where they
wanted to be and what they wanted to do. In
many cases, these aspirations and the ex-

pression of tangible goals related to finding
employment or maintaining existing or build-
ing new relationships. In a way there was a
sense of optimism similar to that of Maruna's
(2001) desisting offenders, Although optimis-
tic, most of the narratives contained plans
for the future that were reasonably achieva-
ble and consistent with the individual's abili-
ties and social capital. There was a sense of
hope for the future that seemed to be related
to desistance. Further support for this idea
that planning contributes to  desistance
comes from the work of Willis and Grace
(2009), who found worse recidivism out-
comes for a group of prison leavers who did
not have firm plans for the future, compared
with those who did. This suggests that the
ahility to form plans and maintain optimism is
an important part of desisting from sexual
crime.

The Importance of Work

Research into desistance from non-sexual
offending has consistently pointed to the
importance of work in the initial stages of
desistance (Farrington et al., {98E; Sampson
and Laub, 1993; May, 1993). Work is said to
help provide meaning to individual lives and
give individuals “Something to lose” by gat-
ting in trouble with the law again. Employ-
ment also invelves new forms of new routing
activities, informal social contrals, social
supports and the possibility of meeting role
models who are notinvolved in crime.

Indeed, employment -and careers.did play-a
highly important role in the narratives of the
desisting men in this study (and the ptential-
ly active ones as well). Almost all of them
described lives that revolved around work of
various forms.  Some of them had built
substantial careers from which they gained
considerable satisfaction and financial gain.
Others had a series of jobs, and seemed to
recover from redundancy easily. In alf cases,
though, work seemed to be of primary im-
portance to the men in the sample. Indeed,
when asked to describe their lives, many of
the  groun ‘described: little more than thair
work lives, as though they hardly existed
outside of their work,

Dverall most of the desisting group related
employment to happiness and life satisfaction
- they painted to job satisfaction and occupy-
ing their time as key factors in this sense of
satisfaction, but athers also mentioned the
social aspects of work and opportunities for
advancement. (ne common theme was the
importance of keeping busy, and the relation-
ship between this and the earlier themes
relating to the situational nature of the
sexual offending, in that keeping one's self
busy could be an important part of de-
sistance for some. This seemed to be partic-
ularly the case for men who had offended
over the internet. These men were aware

(Continued on page 8)




that if they were sitting at home duing noth-
ing there would be temptation to access the
internet in unhelpful ways.

Most of the desisting men in the study,
therefore, wished to be seen as active peo-
ple, not willing to waste their lives, and
wanting to engage in a lifetime of wark.
Surprisingly, though, gaining employment did
not seem to be related to desistance from
crime in a direct way for most of the group.
First, most of them had careers prior to and
during their sexual offending.  Second,
several described desisting from further
criminal activity despite losing their jobs as
part of their convictions. Consistent with the
literature (Brown et al. 2007), a number of
participants reported the difficulties they
had in obtaining work following their convic-
tion. Some of them reported how employers
would reject them when they learned of their
conviction, and seme had a resigned help-
|ssness that they would never work again.
However, this did not seem to affect the fact
that they were desisting, and some men
described quite innovative forms of self-
employment they had devised in order to
compensate for not being able to obtain
formal work.  Third and most importantly,
comparison group (non-desisting) interview-
ees also described considerable attachment
tn employment in their self-understandings.

Therefore as central as work was in their

personal narratives, it is not clear that work
played a necessary and sufficient role in the
explanation of their ability to desist from
crime.

The Ruole of Relationships

In the same way that employment has been
found to be significant in promoting de-
sistance from non-sexual crime, so have
relationships with significant others (e.g.
Laub et al., 1998; Maruna, 2001). The factors
underlying the importance of relationships
for non-sexual offenders are thought to be
similar to those described above for work -
relationships give people a sense of meaning
ir their fives, and-en emotisna: investment
that they do not wish to lose. New relation-
ships can disrupt routine activities and
provide a form of informal contral (s in "if
you do that again, 'll leave”).

It is not surprising that relationships fes-
tured heavily in the narrative accounts of
the men in the study. Most af the desisting
group described lengthy relationship histo-
ries, which clearly had great significance for
them and their life stories. However, the
relevance of these relationship histories for
desistance was by no means clear, and was
certainly not as clear-cut as the linear
relationships betwaen forming a relationship
and desisting as suggested by some of the
research into non-sexual crime. The pre-
ponderance of desistance research suggests
that forming new and meaningful relation-

ships can be the start of the desistance
process, giving individuals the social capital
they need tn begin a crime free life. This did
not seem to be the case for the desisting
offenders in this study. Their offences were
committed alone, not as part of organized
crime involving others, therefore the idea
that severing links with criminogenic rela-
tionships assisted desistance was not rele-
vant. Furthermore, the crime and subse-
quent detection for some men resulted in the
ending of relationships that otherwise might
have acted as a protective factor. Overall
many of the men in the desisting group had
lengthy relationship histories  but  also
seemed to have experienced relationship
breakdown on at least one. and sometimes
numerous oceasions.  On the other hand,
where relationships had continued (that is,
where significant others had “"stuck by
ther"), this seemed to have been of great
importance to the individual. Several partici-
pants were concerned with the impact of
their offending, and the stigma associated
with it, on their family, principally their wife
or partner. This apparent concern with the
well-being and reactions of intimates may
lend tentative support o Braithwaite's
(1989) “reintegrative shaming” theary which
emphasizes the role of “significant others” in
the process of reintegration and desistance.
This is an area we intend to explare further. -
Conclusion

..These emerging findings have a number of
potential implications for current frame-
works around sex offender risk assessment,
management and treatment, and in particu-
lar for how professionals perceive of and
respond to “risks” posed by sex offenders.
While the preponderance of current work
has centered on “risk” factors and examining
why sex offenders re-offend, this study has
inverted the risk paradigm by seeking to
draw out why is it that they don't. As noted
gt the outset of the paper, the relevance of
these research findings on desistance from

sexuasl crima relate to the determination of|

the best and most effective means of wark-
ing with people convicted of sexual offences.
.[Tlhe desisting narratives in this study
which appear to be shaped by conventional
lifestyles and planning for the future, ...tend
to suppart @ move away from confessional,
backward-looking  approaches  towards
future-focused  therapeutic  interventions
with sex offenders with an emphasis on
optimism and hope.”
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Victor Sjastrém, in Bergman’s acclaimed
meditation on old age, Wild Strawberries

Howard £ Barbaree £ Ry Blnchard
“Sexual Deviance over the Lifespan: Reduc-
tions in Deviant Sexual Behavior in the Aging
Sex Offender,”

p. 37 ".[Alithough some individual traits
and predispositions underlying sexual devi-
ance, such as sexual preferences or antiso-
cial traits, may persist to the end of life, the
expression or performance of  sexually
deviant behavior decreases with age.”

p. 33: “The Role of the Male Sex Hormong
Testosterone :

“Mammalian gonads and adrenals secrete
several male  sex hormones  called
‘androgens.’ All are steroid hormenes pro-
duced primarily in the Leydig cells in the
male testes, although some small amounts of
these hormones are produced in the adren-
als in hoth males and females. Testosterone
is the most potent and abundant androgen
(Seidman 2005). Close to 98% of testos-
teronz molecules are protein-bound, with
approximately ore-third of these weakly
bound to'albumin and the remainder strangly
bound to sex-hormone-binding  globulin
(SHBE). Because the testosterone molecules
that are bound with SHBG cannot hind with
receptor cells, this component of testos-
terone has no_behavioral effect. Dnly the
non-SHBG-bound testosterane is biologically
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active (‘bivavailable’), including free testos-
terone and testosterone that is loosely
bound to albumin (Seidman 2000). Free
testosterane diffuses into target cells where
it is converted to dihydrotestosterane and
estradiol.  Testosterone and dihydrotes-
tostrone bind to androgen receptor cells
mediating the effects of sexual hehavior
(Seidman, 2005)."
pp. 39-40: - “When men exhibit low levels of
total testosterane in their blood (below 300
ng/dl) due to the malfunctioning of their
hypathalamic-pituitary-gonadal  axis,  they
are referred to as ‘hypogonadal’  Hy-
pogonadism is characterized by a Ioss of
libido and & loss of both sleep-associated
and spontaneous _ erections  {Amdersan,
Bancroft & Wu 1392).  lavidson, Kwan £
Greenfeaf (1982) utilized a within-subject
design to study the effects of injected doses
of exogenous testosterone on sexual behav-
ior in six hypogonadal men. These patients.
received (12) 100 mg. of testosterone, (2)
400 mg. of testosterone, or (3) placebo.
Each patient received each treatment with a
gap of B weeks hetween treatments, and the
order of treatment was varied among pa-
tients to control for treatment order effects.
Results indicated that injections of testos-
terane increased plasma - testosterone
levels. The effect was temporary (with peak
effects 7 days aftar injection) and dose-
dependent (with larger doses producing
larger increases in blood levels). The hy-
pogonadal men kept daily diaries of the
sexual behavior and penile erections. The
largest behavioral effects of testosterone
injections were reported | week after injec-
tion, corresponding to the time of peak
effect an plasma testosterone level. Dose-
dependent effects of testosterone injections
were observed for total erections, nocturnal
erections, coital attempts, masturbation, and
orgasm, with larger doses producing larger
increases in sexual behavior ( Javidson et al,
1982). '
“Testosterone -is_pecessary or_at least
important in maintaining lihido. Increasing
plasma androgens at puberty is correlated
with the onset of nocturnal emissions, mas-
turbation, dating, and infatuation (Azmper
1980). The level of binavailable testosterone
is correlated with sexual thoughts (Mesimr &
Froffich, 2000). Males with an early onset of
androgen secretion develop an early interest
in_sexuality and erotic fantasies (/edsr
1884). A significant refationship between
serum_testosterone levels and libido has
been found in the following populations:
normal men (Anderson st al, \392); Hagsiel]
Heiman, Fivier, £ Bremner; 1334), normal
adolescent boys (Ldry, Bily, Marris, Groft &
fz 1985), men complaining of |oss of sexual

Mandel;, & Levire, 1387). and hypogondal
men (Lavidsan, Lamargs, £ Smith 1979;
Kwan, Lreenleal Mann Lrapo, £ Davidson,
983 Lwis & Franchi 1980; JZarrol
Shapira, & Bancroft 1985)."

p. 40: "The Effects of Aging on testosterone
and Sexual Behavior

" Jestosterone [evels decline through
both central (pituitary) and peripheral
(testicular) mechanisms, and there is an
age-related . loss of circadian  rhythm
(Seidman, 2005; Swerdleff £ Wang, 1893).
Numerous studies have established that
levels of both total and hinavailable testos-
terone peak in early adulthood and thereaf-
ter decrease with age through the remain-
der of the lifespan (e.q. Aafer ef af, 1976:
Denti et al, 2000 Harman, Metter, Tobin,
Pearson & Flackman 200); Jankowsts,
Rogucks, Medras & Welon, 2000; Joi st al,
1998: Vermeulen, Loemaere & Kaufman,
1599). :

“.[Wlhen study methodology has em-
ployed appropriate controls for extraneous
factors, the relationship between aging and
testosterone blood levels indicate a signifi-
cant effect of age.”

p. 41 “..[[Jevels of both total and bioavail-
able testosterona were seen to decrease in
a linear function from age 30 to age 0.

“In the same study, significant numbars of
older men could be diagnosed as hy-
poganadal, in the sense that their blood
levels of testosterone had declined below
the diagnostic criteria (Harman ef &/, 2001).
Figure 3.2 presents the proportion of differ-
ent-age samples who met diagnostic crite-
ria for hypogonadism, based on both total
and binavailahle testosterone (free T index).
As can be seen, the proportion increased
significantly with age. Testosterone defi-
ciency in elderly men could be considered a
normal aging phenomenon. ...This condition
in older men has been referred to as
‘andropause, and it is considered to be the
male equivalent of mennpause in women.”

p. 42: "..A few authors have suggested that
testosterone receptor sites may become
|ess sensitive with age, so that the threshold
concentration of testnsterone necessary to
maintain libido may increase with age (e.g.
Baker & Hudson \383); Schigvi 1999, pp. 52
-03; [sitouras et 2/, 1382)."

p. 43 "..Feldman Loldstein Hatzichrision,
Krane & MeKinky (1934) studied erectile
function over different age cohorts and
reparted that while the prevalence of mini-
mal erectile difficulties remained constant
(<20%) from age 40 to age 80, the preva-
lence of moderate and complete erectile
dysfunction increased so that by age B0, the
majarity of research participants reported
at Ieast minimal erectile dysfunction,

interest {ZZarrall & Hancroft 1384), men
with erectile dysfunction (Szhian Whits,

" .In men, lack of interest in sex, eractile
difficulties, and inability to achieve orgasm

20

15

10

Recidivism %

20 40
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were more prevalent in older men; the older
the respandents, the more prevalent these
problems hecame.”

p. 44 [My note: Note the relatively small
decrease in erection amplitude with- age.
Also note that age brackets of ages 9l-B5
and B6-80 are virtually the same. This is
true aven though recidivism rates plummet
sharply past age 50 and are statistically
insignificant past age B0. Hence. erection
girth or volume as measured by the PPG is
not really predictive of recidivism.]

p. 45 The Effects of Aqing on Sexual
Arousal in the Sex 0ffender

“The current literature supports the nation
that sexual arousal decreases with age in
sex offenders... [Alrousshility was inversely
related to age. This reduction in sex offend-
-8r argusability ssems to begin at an.asarly

"

age.

p.48: Figure 3.8 Replotted recidivism as a
function of age at release from custody
corrected to 7 years’ time at risk (data from
Barbaree et al. 2008) [N-468; correlation:
4]

“Based on the data reviewed above, it
would be reasonable to conclude that when
sex offenders are released from custody at
different ages, they show age-related de-
creases in recidivism. The best description
of the age function is & gradual linear de-
crease in recidivism rates from age 20 to
age 70, at which point the estimated recidi-
vism rate is near zero. This age function is
similar to that described earlier in this
chapter for blood lavels of testosterone, for

sexuat arousal in normal men, and for sexual
arousal in sex offenders. Additionally, these
reductions in sexual recidivism are very
similar to reductions in nonsexual recidivism
(both vinlent and nonviolent) amang nonsexu-
al -criminals (Hirschi & Lottfredson, -1983;
Sampson & [auf, 2003, 2005).

“..In the current discussion of risk factars,
static risk factors are those characteristics
of offenders related to recidivism that do not
change over time. Dynamic risk factors are
those that may change over time. In con-
trast to both of these factors, maturation is
a risk factor that exhibits changes over time;
however, unlike dynamic risk, the change is
predictable and inexorable, and once matu-
rational changes occur, they are not re-
versed undar normal circumstances.”

p.8B:  "Professional standards guiding
the use of psychological tests warn against
the use of tests if such use may be discrimi-
natary on the basis of age, race, culture, or
other factors. ..The current chapter makes
the point that direct application of current
actuarial instrumants to elderly sex offend-
ers is potentially discriminatory.”

pp-. 0B-57."The implications of the aging
effects reviewed in this chapter are pro-
found. Current policy and legislation in most
Western jurisdictions target sex offenders
for civil commitment or long-term incapaci-
tation when the offenders are in their middle
years. Current practice is to continue the
detention of many of these offenders on into
old age. Incarceration of these nffenders is
grossly expensive and seems unjustified if

(Continued on page 10)




(Continued from page 9}

risk is generally lower in the aged sex of-
fender. DOne solution is the revamping of the
current risk assessment methodologies to
sceommodate - reductions in the  perfor-
mance of sexually deviant behavior in the
oider sex offender.”
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[Editar's Note: The Azrsjens caseis now
about to embark on a second appeal — this
time by the Plaintiffs from dismissal ordered
by Judge Frank in the wake of the reversal
by the Bth Circuit Court of Appeals of his
original order for relief in Plaintiffs’ favar.

Qveriooked by Aarsins Plaintiffs and by
both Judge Frank and the 8th Circuit, in 2015
SCOTUS decided a case involving application
of the substantive due process guarantee in
favar of a pretrial detainee suing jail person-
nel for physical abuse.

Significantly, SCOTUS declined to apply the
lewis requirement that the court's con-
science must be shocked by the government
officials’ misconduct (including that it must
be malicious and sadistic).

Even more significantly (to us), those
confined under commitment to mental health
facilities are held to be entitled to greater
deference than those held in jails on pretrial
detention.

The following article excerpts discuss the
limiting effect of Kingsley upon the ‘shocks-
the-conscience requirement applicable to
other kinds of wsubstantive due process
tlaims, and in particular discusses Aigsiy's
applicability to lawsuits by committed per-
sons against their custodian-captors based
on substantive due process. No SCOTUS
case has yet advanced this contention, but

this article appears to support the strength
of such a clain in avoidance of the Lewis
requirement of shocking a court's con-
science.)

Rasaliz  Berger  levinson. " Kingsiey
Breathes New Life into- Substantive Due
Process as a Check on Abuse of Bovernment
Power." 83 Aotre Jame L Rev. 357 (Nov.
2007)

Text_excerpts:  pp. 860-6L “.[Tthe Su-
preme court has recognized that those civilly
committed to state mental institutions have a
‘historic liberty interest’ in parsonal seeurity
that is 'protected substantively by the Due
Process Clause™  Further, - involuntarily
committed patients ‘are entitled to more
considerate treatment and conditions of
confinement than criminals whose conditions
of confinement are designed to punish.®
Although reasoning that the decisions of
gualified medical professionals should be
deemed presumptively valid, the Court none-
theless acknowledged that the constitution-
ally protected liherty interest required the
state 'to provide minimally adequate or
reasonable training to ensure safety and
freedom from undue restraint®  After
balancing the competing concerns, the Court
held that substantive due process is vinlated
if decisions by doctors and nurses constitute
'such @ substantial departure from accepted
professional judgment, practice, or stand-
ards ‘8s fo demonstrate that the person
responsible actually did not base the deci-
sion on such a judgment”

Referring to Lownty of Sacramenty v.
Lewis] The majority cautioned, however, that
the ‘criteria to identify what is fatally arbi-
trary differ depending on whether it is legis-
lation or & specific act of a government
officer that is at issue.”

pp. 365-66: “ll. Alngs/y Resulves Circuit
Conflict in Favor of an Objective Reasonable-
ness Test,

Michael Kingsley was & pretrial detainee
who claimed he was subjected to excessive
force after he refused to remove a piece of
paper covering @ light sbove his bed ™
Although there were conflicting accounts as
to whether Kingsley continued to resist the
officers after he was handcuffed and moved
to a receiving cell, it was uncontested that
officers applied a Taser to Kingsley's back
for approximately five secands.”  He was
then left handcuffed in the receiving cell for
fifteen minutes, after which the officers
returned and removed the handcuffs.

After Kinsgsley filed & pro se complaint
under 42 IL.S.C. § {983 alleging excessive use
of force. the four jail officers moved for
summary judgment™  The district court
followed Seventh Circuit precedent, which
applied FEighth Amendment standards to

(Continued on page 11)
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pretrial detainees, requiring them to prove
that defendants acted with malicious and
sadistic intent for the purpose of causing
them harm®  The trial court denied sum-
mary judgment, but in its jury instructions it
asserted that (1) ‘excessive force means
force applied recklessly that is unreasonable
in light of the facts and circumstances of the
time," and that (2) the plaintiff must prove
that the ‘defendants knew that using force
presented a risk of harm to plaintiff, but they
recklessly disregarded plaintiff's safety. ™

On appesl to the Seventh Circuit, Kingsley
asserted that these instructions wrongfully
conflated the standard for excessive force
claims under the Fighth Amendment and the
Due Process Clause by requiring him to show
that the defendants acted with reckless
disregard for his rights¥  The Seventh
Circuit rejected this argument and - held
instead that a pretrial detainee. like a can-
victed inmate, must show ‘an actual intent to
violate [the plaintiff's] rights or reckless
disregard for his rights.’ and thus a subjec-
tive inguiry into the officer’s state of mind is
necessary.”

In dissent, Judge Hamilton opined that the
appropriate standard for excessive use of
force against a pretrial detainee should be
an objective reasonableness test, similar to
the Fourth Amendment™ He expressed his
concern that pretrial detainees who cannot
post bail may- remain in jail for weeks or
months, and, citing earlier Seventh Circuit
precedent, he asserted that ‘the transition
from arrest to pretrial detention does not
give officers "greater ahility to assault and
batter” the detainees. ™

pp. 366-67 In @ five-four decision, the
Supreme Gourt agreed with Judge Hamilton
that the relevant culpability standard is
objective, not subjective, deliberate indiffer-
ence. Thus, the jury instruction suggesting
that Kingsley had to prove the defendant's
subjective state of mind (recklessness) ‘in
using excessive force was error”  Justics
Breyer, in his majority opinion, explained that
the lower courts had conflated two separate
state-of-mind questions. The first concerns
the defendant's state of mind with respect to
his physical acts," and here there was no
dispute that the officers deliberately intend-
ad to restrain and tase Kingsley.” The
second question addresses 'the defendant’s
state of mind with respect to whether his use
of force was “excessive,” and, as to this
question, the Court resolved the circuit split
by adopting an objective. reasonableness
standard for substantive due process exces-
sive force claims.® If the officers intention-
ally. rather than accidentally or negligently,
used a certain level of force, their subjective
state of mind when doing so was irrelevant,

and the only question was whether their
actions were reasonshle under the circum-
stances. ™ Detainees need not demonstrate
that officials subjectively intended to punish
them or to ‘maliciously and sadistically’
injure them.®

The Court explained that the Due Process
Clause, unlike the Fighth Amendment that
applies to - convicted - criminals, protects
pretrial detainees from the use of 'force that
amounts to punishment®  Further, even
absent an express intent to punish, a pretrial
detainee may prevail by producing 'objective
evidence that the challenged governmental
action is not rationally related to a legitimate
government objective or that it is excessive
in relation to that purpose.

In justifying its rejection of subjective
deliberate indifference, the Court asserted
that an objective standard comported with
the training already prnwded to officers who
interact with detainees®  In addition, it
sufficiently protected officers who act in
good faith because 'a eourt must judge the
reasonableness of the force used from the
perspective and with the knowledge of the
defendant officer.® The use of force will be
actionable only where it was ‘an intentional
and knowing act, and officers will enjoy
gualified immunity unless the use of exces-
sive force violated & clearly established
right™ Further, the Court noted that the
objective standard was already part of
pattern jury instructions in several circuits,”
and in those circuits there was no evidence
of frivolous filings by pretrial detainees.”™ -

pp. 368-B9: “It is noteworthy that the
majority did not mention the rigorous shocks
-the-canscience standard in adjudicating the
substantive due process claim. Nor did it
discuss the need to identify a ‘fundamental
right' or the difference between acts and
failure to act - all thearies relied upon by
appellate courts to restrict substantive due
process claims®  Instead, the majority
based its analysis on the 1373 decision in A2/
v. Walfisfrwhers the Supreme Court adopted
an objective standard to evaluate the detain-
ees’ substantive due process challenge to
prison canditions, including & prison's prac-
tice of doube-bunking.” The Zef Court did
not examine the prisan officials’ subjective
beliefs about the policy, but rather, |ooked
only to objective evidence to assess whether
the conditions were reasonably related to the
legitimate purpose of holding detainees for
trial and whether they were excessive in
relation to that purpose.?

p. 377 "[After Kingsiey] ..failure to meet
the nebulous shocks-the-conscience stand-
ard should no longer provide a rationale for
subjecting detainees to conditions that are
not reasonably related tn legitimate govern-
mental objectives.”

pp. d87-88: "IN. Kimgskys Impact on

Substantive Due Process Claims Brought by
the Civilly Committed and Students

“.In a unanimous decision, the Court held
that when medically trained government
officials make decisions that constitute a
substantial departure from  professional
judgment, they violate the substantive due
process guarantes of the Fifth and Fnur
teenth Amendments.™..

Despite the Supreme Enurts admumtmn
that those wh are civilly committed in state
institutions do not lose their core liberty
interests and that they enjoy greater protec-
tion than convicted criminals, appellate
courts have serinusly ernded the substantive
due process protection recognized in Young-
berg”™ Many of these courts have relied on
language in Zewis that ‘only the most egre-
gious official conduct can he said to he
“arbitrary in the constitutional sense."
Although the Supreme Court in Zewis did not
overturn Yaungberg and-in fact cited 1t as
valid autharity™ some federal courts have
ruled that the shocks-the-conscience test
superseded  the 4

Youngberg  standard.
Further, most of these courts have held that
this ‘new’ test required that the civilly com-
mitted satisfy the rigorous Eighth Amend-
ment standard, which Vaunghery specifically
rejected®  Other courts acknowledge that
Vaungbergs 'professional judgment standard
.is at least as demanding as the Eighth
Amendment “deliberate indifference” stand-
ard,’ but they have then rejected the notion
that the Vaungberg standard is more de-
manding®?

pp. 388-B3: “These courts have miscon-
strued Zgwis as having displaced or weak-
ened Vaungbergs protection of the rights of
the civilly committed. /zwis in fact recog-
nized Youngberg's holding that, in the context
of civil commitment, substantive due pracess
is violated when state medical personnal fail
to exercise professional judgment™  Fur-
ther, those courts that have equated the
professional judgment standard with the
Fighth Amendment's criminal recklessness
standard have. ignored  Voungbergs core
holding that the rights of the involuntarily
committed are greater than the rights of
convicted inmates.™ Those who are in state
custody due to mental incapacity arguably
enjoy even greater rights to adequate care
and treatment. than pretrial detainess wha
are taken into custody because the state has
reasonable cause to believe they have com-
mitted a crime.® Further, although pretrial
detainees are housed in jails or prisons that
law enforcement officials supervise, those in
state institutions are often housed in hospi-
tals staffed by medical professionals. Be-
cause those committed in state institutions
for mental incapacity often face lengthy and
even lifelong confinement, the Lourt in
Vaungberg protected their rights by requir-

ing that professional decisions exhibit pro-
fessional concern and judgment.®

“Further, as to nonmedical personnel. Aefs
holding, now reinvigorated by  Aimgsiy,
mandates that the deliberate misconduct of
those assigned to care for the civilly com-
mitted be assessed under an nbjective
reasonableness standard®  Amsgley con-
firmed that using an Eighth Amendment
criminal recklessness standard for those
who have not been convicted of a crime
provides insufficient protection from abuse
of power™  Some courts have acknowl-
edged that where the claim involves exces-
sive force, the substantive due process
analysis is the same for pretrial detainees
and the civilly committed, and thus Amgsky's
objective standard governs'™®  Further, as
explained in Part 1ll, Aings/ey should not be
restricted to excessive force claims, but
rather, should be interpreted as a general
rejection of the Fighth Amendment's criminal
recklessness mens rea for all claims brought
by detainees as well as the civilly commit-
ted.”

Notes:

14 Voungherg v. Rames, 437 US. 307, 315
(1982) (quoting /agraham 430 US. at
B73).

15 /d At 321-22.

16 /At 318,

17 /At 323.

22 [ewis, 223 1.5, at R4E.. oz

il Kingsley v. Hendrickson: 132 S.Ct. 2486,
2470 (2015).

a2/

R/

94 /d At 2471,

93 Kingsley v. Hendricksen, Th4 F.3d 443, 447
(tth Cir. 2004), revd 135 S.Ct. 2466
(2015).

af Aimgstey, 135 8.0t at 2471 (second empha-
sis added).

a7 Kingstey, 144 F.3d at 448.

aB / At 45l (alteration in original) (quoting
Wilson v. Wilams, B3 F.3d 870, B7a (Tth
Gir. {39E)).

88 /7 At 480-67 (Hamilton, J. dlssentlng)

G0 /7 at 460 (quoting Jitran v. Ackman 833
F.2d 145, 147 (7th Cir. 1930)..

B Kingsfey, 135 S.Lt. at 2472.

62 /7 The Court did not rule out the possibil-
ity that reckless, as opposed to purpose-
ful actions, were also actionable. Id,

B3 /d at 2472-T3.

B4 /d ;

ba /7 At 2475-T6 (explaining how this fan-
guage, which stemmed from the Second
Circuit's decision in J#nsan v. Gick was
never intended tn be “a necessary condi-
tion for liability”). Compare Avdsan v
MeMillian 803 U.S.1, 7(18992) (holding that
subjective intent to cause malicious and
sadistic harm is required to prove a

(Continued on page 12)

"




(Continued from page 11)

vinlation of the Eighth Amendment), with
Lrakam v, Lomror 430 1S, 386, 387
(1989) (holding that an officer's
"underlying intent and mativation” is not
a determinative factor in deciding wheth-
er the officer violated the Fourth Amend-
ment).

B Kingsley, 135 S.Lt. at 2473 (quoting Gra-
harm 430 U.S. at 395 n. 10).

B7 /d At 2473-74,

B8 /[ At 2474

B4 /4

70 /d For a discussion of qualified immunity
in the context of substantive due process
claims brought by pretrial detainees, see

lvan E Bodensteiner £ Rosalie Herger
[evinsan 1 State and [pcal bavermment

Livil Rights Lighifity § 243 (2017).

Kingsley, 135 SOt at 2474 see also

Kingsley v. Hendrickson, 744 F3d 443,

458 (Tth Cir. Z014) (Hamilton, J., dissent-

ing) (explaining that the Committee on

Pattern Civil Jury Instructions of the

Seventh Circuit approved use of this

objective reasonableness standard for

excessive force claims by pretrial detain-

ees as well as arrestees in 2008).

T2 Kingsfey, 135 S.0t. at 2478

80 fzsalie Berger Levirsan, Time to Bury the
Shocks the Conscience Test, 13 fhgp £
Fev. 307, 334-47 (2010) (presenting
several arguments for overturning Lewis'
restrictive ‘shocks the conscience” stand-
ard), at 322 (critiquing appellate court
decisions that have imposed this require-
ment). (discussing Justice Scalia's reli-
ance on the absence of a fundamental
right to reject Aingsfey's substantive due
process claim).

81 Bell v. Walfish 441 1S, 520, S41-43 (1579).

82 /d at 539-43.

122 Cf. Steele B5G F.3d at a02-03 (holding
that pretrial detainee who claimed his
substantive due process rights were
vinlated by officisls’ failure ta provide him
unlimited, nonlegal phone  privileges
during his administrative segregation
could not show that this “shocked the
conscience,” as required to support

- claim, even though detainee argued that
this prevented him from finding a cosign-
er for his bail and exercising his bail
option); Haribeau v. Lity of Mimnesapals,
596 4G5, 483-84 (Bth Cir. 200) (per
curiam) (finding that confiscation of &
detainee’s prosthetic leg was not arbi-
trary or conscience-shocking in a consti-
tutional sense). )

175 Yaungberg 457 U.S. at 324.

1778ee Fasafie Aerger levinson, "Wherefore
Art Thou Romeo: Revitalizing Youngberg's
Protection of Liberty for the Civilly Com-
mitted, 54 AZ £ Fev. 535, 553 (2003)

7

(tracing and critiquing this demise).
{T8 Lounty of Sacramenta v. lewis, 523 113,

833, 846 (1998) (quoting Ladins v. Lity of|

Harter Heights, 503 1S, 115, 123 (1992).

179 /d At BOZn. 12.

180 See Mantir v. Gibsar, T8 F.3d 752, Tad
(8th Cir. 2013) (reasaning that even if an
involuntarily committed mental patient
who was denied unsupervised access to
unsecured grounds was subjected to a
bodily restraint within the meaning of
substantive due process, officials satis-
fied the professional judgment standard
because a substantive due process claim
may be maintained only if the contested
state action is "so egregious or outra-
geous that it is conscience-
shocking” (quoting Burton v, Richmond
370 F.3d 723, 729 (Bth Cir. 2004))); £ v
Bloriz, 533 F.3d 73, 79-81 (Ist Cir. 20i0)
(halding that a civilly committed patient
“must prove that official misconduct rose

“to a conscience-shocking level, which
requires  “'stunning’ evidence of

‘arhitrariness  and caprice”  (quoting
JePoutot v. Raffaell, 424 F.3d 112, 19 (Ist

Gir. 2005))); Benn v. Universal Heslth

Sps. fre, ST F.3d 1BS, 174-Ta (3d Cir.
2004) (noting that even if a professional
decision falls substantially below medical
standards, it will not be found to violate
substantive due process unless it is also
“conscience-shacking”).

181 See Battista v. Liarke, 540 F.3d 448, 4503
(Ist Cir. 201) (explaining that “both the
Farmer and Youngbery tests leave ample
room for professional judgment, con-
straints presented by the institutional
setting, and the need to give latitude to
administrators who have to make difficult
trade-offs as to risks and resources”);
Sain v. Weod 512 F.3d 886, 834-85 (Tih
Cir. 2008) (holding that the professional
judgment standard is the same as
Farmer's subjective deliberate indiffer-
ence standard); Zavender v. Kearney, 208
F. Aap'x BB0, BER (ith Cir. 2008) (per
curiam) ("Relevant case law in the Eighth
Amendment context also serves to set
forth the contours of the due process
rights of the civilly committed.” (quoting
Ditbite v. Maughon ex rel. Videan, 74 F.3d

1027, (041 (lith Cir. (886))); Maore ex rel

Maore v. Briggs, 381 F.3d TN, TI3-T4 (Bth

Cir. 2004) (reasoning that the /Jewis

Court "equated deliberate indifference for
substantive due process and Eighth
Amendment purposes,” and thus, an
intellectually disabled state home resi-
dent had to meet a criminal recklessness
standard to recover on his substantive
due process claim).

182 See, e.q. Lakignon v. Miwaukee L1y, 163
F3d 982 1988-89 (7th Cir. 1998)
(conceding that the Eighth Amendment

5 Far g full discussion of

18

subjective deliberate indifferance stand-
ard assesses whether conduct amounts to
unlawful punishment for convicted per-
suns, while reasoning that “there is mini-
mal difference in what the two standards
require of state actors,” because “only the
criminal reckiessness standard provides
adequate notice of what conduct is or is
not permitted.”).

182 Lewis, 523 UK. at BZ n. 2.
184 See fodriguez v. Lity of New Yark T2 F.3d

1051, 1063 (2d Cir. 1393); see also Hofmer
v. Dliveira, 594 F.3d 134, 142-43 (2d Cir.
7010) (holding that a substantive due
process violation will be found where the
decision is made based on substantive or
procedural criteria that are substantially
helow the standards generally accepted in
the medical community). In Aaimer the
court held that the district court did not
err n applying this test cespite [ewis
berause a physician's decision ihat de-
parts from accepted standards meets the
shocks-the-conscience test end post-
Lewis case law does not indicate that the
professional medical standards test has
been overruled. /2

15 See Javis v. Renniz 254 F.3d 86, 33-100

(Ist Cir. 2001) (reasoning that the district
court did not err in failing to give a shocks

the conscience jury instruetion in & case |

challenging whether mental health-person-
nel violated substantive due process by
failing to intervene to protect an involun-
tarily committed mental health patient
who was being beaten by another mental
health worker). The plaintiff in Davis was
being held in state custody not due to
culpable conduct, but because of mental

civilly committed, challanging courts that
have viewed /ewis as altering Vaungberg
and criticizing the use of Eighth Amend-
ment standards, see /evinson, supra, note
177, at GGE-B.

187 See sypranote 82.

|88 Kings/ey v. Hemdrickson, 135 S.Ct. 2466,
2473 (2013).

189 Larter v. Huterson 831 F.3d 1104, 1108
(Bth Cir. 206) (holding that an objective
standard governed a civilly committed
plaintiff's claim that defendant officials
“physically assaulted and attacked him");
Liay v. Fmimi 737 F.3d 364, 389 (Gth Cir.
2015) (explaining that after Alngsy, a
plaintiff's claim that officers used exces-
sive force while restraining him during &
mental health commitment “is subject to
the same objective standard as an exces-
sive force claim brought under the Fourth
Amendment"): Peraz v Wicker, No. Z14-cy
-558, 2006 WL 3043002, at *4 (M.D. Fla.
June 28, 2018) (holding that Kingsiey's
objective standard applies equafly to
civilly committed detainees); Madisar v.
Seott No. 13-3317, 205 WL G734874, at
*3 (CO. M. Sept. 28, 2018) (applying
Kings/eys ohjective standard to excessive
foree claims by civilly committed detain-
ee, but-finding officials acted reasonably
in light of plaintiff's noncompliance with
their orders).

* K ok k¥ o ook
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was "obiectively reasonable” under all the
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