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by Cyrus Gladden 

Dynamic Risk Factors 
"Dynamic factors" in sex offender assessment 

are typically limited by assessors only to nega-
tive factors (e.g., "criminogenic needs'). More 
often than not, such "dynamic" factors have no 
basis in science, but have been adopted by 
assessors simply because, on a purely intuitive, 
heuristic level, they seem like they should make 
a difference. However, almost all dynamic fac-
tors that have been subjected to statistical re-
search have been proved to have only incremen-
tal predictive significance, and then only about 
50% of the time. In the rest of the cases exam-
ined, the dynamic factor under scrutiny turns out 
to have significance in the contrary direction. 
This is not science at all. In particular, the 
"Stable-2007" and the "VRS-SO" risk prediction 
tools (both used by MSOP) heavily rely on dy-
namic factors, including subjective decision-
making by the assessor. 

Worse, more than half of risk assessors using a 
sk assessment instrument (RAt) will adjust' the 

percentage of likelihood of recidivism based on 
either personal impression of inaccuracy of 
certain aspects of the RAP in question or subjec-
tive impressions of the offender scrutinized. 
Such 'adjustments,' typically not divulged to the 
court, convert the actuarial risk assessment 
(ARA) process to a clinical risk assessment 
(CRA) process, with its subjective impressions 
and even lower accuracy. 

Gregory DeClue, "Avoiding Garbage 2: Assess-
ment of Risk for Sexual Violence after Long-
Term Treatment," 33 Jour. Of Psychiatry & Law 
179 (Summer 2005), presents these points about 
use of 'dynamic factors" to divine a tendency 
toward sex-crime recidivism: 

p. 179 (abstract): "...[T]here are considera- 
bly less empirical data regarding dynamic 
factors than static factors. Therefore evalua-
tors should use considerable caution in using 
dynamic factors to adjust risk assessments 
based on static factors, and we should clearly 
communicate the lack of emoirical base for risk-
assessment adjustments based on dynamic 
factors." 

p. 187: "...1 know of no data suggesting that 
assessment of such factors durinq tong-term  
confinement assists in prediction of sexual 
recidivism after release." 

p. 197: "...Show me a peer-reviewed journal 
article that shows cross-validated evidence that 
certain dynamic risk factors add incrementally 
to the accuracy of actuarial risk assessments 
and I will show you evaluators who are likely to 
agree about when it is reasonably safe to re-
lease a person from long-term sex-offender 
treatment. Problem: no such research. Result: 
disagreement.' 

p. 198: "For our purposes, the key findings 
are that the mean effect sizes for risk assess-
ment instruments are relatively high (above the 
'medium' range) and the mean effect sizes for 
dynamic variables associated with treatment 
success are relatively low (often below the 
'small' range). ...The mean effect sizes for lack  

of victim empathy, denial of sexual crime, 
minimizing culpability, low motivation for treat-
ment at intake, and poor prognosis in treatment 
(post) are -.08, .02, .06, -.08, and .14, respec-
tively." 

"...[W]e should not pretend that what we know 
about the importance of dynamic risk factors is 
comparable to what we know about the im-
portance of static risk factors...." 
Many matters have been cited in Minnesota 

appellate opinions upholding commitments as 
indicating a high likelihood of future sex-offense 
recidivism. Yet many such supposed 'factors' 
have been scientifically debunked. For instance, 
AiR. Harris & R.K. Hanson, "Clinical, Actuarial 
and Dynamic Risk-Assessment of Sexual Of-
fenders: Why Do Things Keep Changing?", 16 
Jour. Of Sexual Aggression, No. 3, pp.  296-310 
(Nov. 2010), at p.  298, reveals that "many evalu-
ators had assumed that having been sexually 
abused as a child, not displaying victim empathy, 
and having low esteem would be related to 
sexual recidivism: this turned out not to be the 
case." Further, at 302-03, they add that, based 
on results of one large Canadian study (Dynamic 
Supervision Project"), three attitude items 
(namely, "the offender's acceptance of attitudes 
supportive of sexual entitlement, rape and sexual 
activity with children") were dropped from a 
revision of one "dynamic" RAI ("Stable-2007"), 
due to lack of association with sexual recidi-
vism." Last, from the same study, those authors 
found that '...emotional collapse, collapse of 
social support, and substance abuse were not 
related consistently to sexual or violent recidi-
vism." Accord: Gregory DeClue, "Avoiding Gar-
bage 2: Assessment of Risk for Sexual Violence 
after Long-Term Treatment," 33 Jour. Of Psychi-
atry & Law 179 (Summer 2005), , also adding 
"two other claimed factors, denial and hostility to 
treatment, have been repeatedly determined by 
forensic experts as having no link to future sex 
crimes. Laura Mansnerus, "Unfinished Sentenc-
es: Keeping Prisoners as Patients," N.Y. Times, 
Nov. 17, 2003, at Al; accord: Prentky, Janus, at 
al., "Sexually Violent Predators in the Court-
room," at 12 Psycho!., Pub. Pol'y, & Law (2006). 
In this article, these authors also note that 
claimed factors of "negative clinical presenta-
tion," "low motivation for treatment," "poor pro-
gress in treatment", and "minimization" have all 
been debunked as having no risk-relevance.. Id. 
at 385. R. Karl Hanson, "Predictors of Sexual 
Offender Recidivism: A Meta-Analysis," 1996-04 
(Public Safety and Emergency Preparedness 
Canada), p.  12, debunks offense denial as a 
dynamic risk factor thus: "Contrary to what is 
commonly assumed, those sexual offenders who 
denied their offenses were no higher risk than 
other offenders." Finally, Hanson, R.K. & Bus-
siere, M.T.,"Predicting Relapse: a Meta-Analysis 
of Sexual Offender Recidivism Studies," 66 Jour. 
Of Consulting and Clinical Psychology 348-362 
(1998), cite these additional claimed dynamic 
factors as having no predictive value as to later 
recidivism: general psychological problems, low 
social skills; length of treatment; Antisocial Per-
sonality Disorder; deviant sexual preferences or  

attitudes; anger problems; marital status: prior 
nonviolent offenses: history of juvenile delinquen-
cy; developmental history of family problems: 
negative relationship with mother; and negative 
relationship with father. 

The range of such supposedly extraneous 
matters proposed by clinically oriented evaluators 
as further factors, upon which to justify inflating 
the RAt-derived recidivism probability is endless. 
Dennis M. Doren, Evaluating Sex Offenders: A 
Manual for Civil Commitments and Beyond (Sage 
Publ'ns. 2002), at pp.  167-68, cites these, for 
instance, as among such matters lacking in sci-
entific confirmation: 

"insulting, teasing, and obnoxious verbal be-
haviors: lack of consideration of others; uncon-
ventional attitudes; criminal attitudes; shallow 
affect, superficiality; tension; medication non-
compliance; problems with housekeeping or 
cooking; poor self-care and personal hygiene; 
substance abuse; physical self-abuse; suggesti-
ble and easily led; problems with money man-
agement; . . .firestarting; criminal associates; 
inappropriate dependency).... "excitement, 
anxiety, mania, anger, ...depression,  guilt feel-
ings.... "poor use of leisure time, unpopular, 
social withdrawal, inactivity, excessive shyness, 

poor assertion, lack of family support).... 
"violent lifestyle, criminal personality, ...weapon 
use, substance abuse...." 
Lawyer X, Deviant Justice: The American Gu-

/g, (In Depth Media, 2014, avail.: 
www.amazon.com), at pp.  83-84, adds these 
further "dynamic factors': "poor social support, 
antisocial peers, antisocial/impulsive lifestyles, 
hostility, ...anxiety,  poor coping mechanisms, 
intimacy deficits, ...unemployment, .. poor 
grooming." All of these matters are amorphous 
and subject to extremely subjective judgment. 
Moreover, none of them has any clearly demon-
strated causal or indicative relationship to sex 
crime commission. 

In particular, the dynamic risk factors under the 
name of "self-regulation" actually refers to inabil-
ity to resist impulse. However, as the following 
excerpt shows, often it is utterly transfigured to 
behaviors that are clearly highly planned and 
carefully calculated and shrewdly carried out with 
circumspection, such as sexual grooming of 
prospective child sexual abuse victims. 

Ian A. Elliott, "A Self-Regulation Model of Sexu-
al Grooming," 18(1) Trauma, Violence & Abuse 
83-97 (2017) 

Text Excerpts: 
p. 83: "A preparatory process has been widely 

accepted to be a common feature in the sexual 
offending process (Beauregard, Proulx, 
Rossmo, Leclerc, & Allaire, 2007; Finkelhor, 
1984; Kaufman, Hilliker, & Daleidert, 1996; 
Smallbone & Wortley, 2000; Wolf, 1984). Alt-
hough not all sex offenses involve preparatory 
processes, it has been said that sexual assaults 
rarely occur spontaneously, and many studies 
have found that a majority of sexual offenders 
self-report engaging in behaviors designed to 
develop a relationship with their victim prior to 
the initiation of sexual contact (see table 1 in 
Leclerc, Proulx, & Beauregard, 2009). Further- 



more, sex offenders may attempt (or may 
be required) to engage in the same type of 
behavior to develop relationships with 
caregivers, guardians, and others in the 
wider community in order to gain access to 
children (McAlinden, 2006; Ost, 2004). 

p. 85: 0'Connelf s model of cybersex-
ploitation.  O'Connell (2003) was among 
the first to examine Internet sexual groom-
ing strategies, using observation methods 
involving undercover researchers posing 
as young, isolated females, and created a 
model of 'cybersexploitation.' O'Connelfs 
model appears to contain three phrases 
that, for the purpose of this review, are 
labeled as targeting, grooming, and exploi-
tation. Focusing on the grooming phase, 
O'Connell (2003) outlines seven stages 
that typically occur in sequence: (1) friend-
ship forming, (2) relationship forming, (3) 
risk assessment, (4) exclusivity, (5) sexu-
al, (6) fantasy reenactment, and (7) dam-
age limitation. 

In Stages I and 2, the protagonist seeks 
information about the-target as .a means.of 
assessing aspects of their circumstances 
that may make them more amenable to 
manipulation as well as gaining insight into 
the target's life (in order to relate to them). 
In Stages 3 and 4, the protagonist builds 
this relationship, establishing secretive-
ness and assessing the potential for de-
tection (e.g., the whereabouts of caregiv-
ers, or surveillance over computer. use). 
After establishing that it is safe todoso, 
the protagonist seeks to isolate the target 
and create exclusivity between themselves 
and the target. The protagonist, seeks 
constant feedbackfrom the target allowing 
them to assess the levels of trust. Once 
The protagonist feels they have gained the 
child's. trust, Stages 5, 6, and;  7 involve 
introducing, sexual topics into conversation 
and gauging the target's responses. 
Three tactics are hypothesized for intro-
ducing sexual topics: (1) gentle. boundary 
pressing; (2) reducing inhibitions through 
exposing the child to pornography or 
sending/requesting sexual images,.and (3) 

,fantasy reenactment, either through mutu-
ality (encouraging the child to participate in 
fantasy) or,through coercion." 
Clearly, there is nothing at allthat is irripul-

sive about this process. Hence, attaching 
the self-regulating. problem dynamic risk 
factor to a grooming offender would simply 
be in factual error. Yet the vagueness and 
lack of limits to dynamic risk factors allow 
innumerable errors arising from misunder-
standing the nature of the respective dy-
namic factors. 

An even larger difficulty concerns so-
called dynamic factors altogether, which, as 
Table 1, below (from Bourgon and Bonta, 
immediately infra) shows, almost always 
interminqles static factors with those which  
are supposed to be purely dynamic...... 

Guy Bourgon, James Bonta & Public 
Safety Canada, "Reconsidering the Re-
sponsivity Principle: A Way to Move For-
ward," 78(2) Federal Probation 3- (Sept... 
2014), discusses this confusion and improp-
er intermingkng: 

[Text Excerpts:] 
Table 1. Static/Dynamic Factors to Which 

Criminal History (Purely Static) 
Antisocial Personality Pattern (early 

onset of antisocial behavior, pro- 
criminal attitudes, previous failure 
on parole/probation, history of 
violent behavior) (Purely Static) 

Procriminal Attitudes (Dynamic) 

Procriminal Companions (Dynamic) 

Family/Marital (generalized family 
dysfunction, marital strife) (Purely 
Static) 

Education/Employment (level of edu- 
cation, unemployed, conflict at 
work) (Purely Static) 

Substance abuse (alcohol and/or 
drugs) (Nearly Purely Static) 

Leisure/recreation (lack of prosocial 
activities)" (Nearly Purely Static) 

Re-Arrest During Supervision Attributed 
(p. 4:) "..JA]n assessment.of dynamic.. 

risk factors, particularly those factors that 
Andrews and Bonta (2010a) refer to as 
part of the Central Eight risk/need factors 
(Table 1,, appearing immediately suprs), is 
crucial for effective rehabilitation program-
ming. . 

NOTE: For the confined, 6 of these .8'  
factors are purely or nearly:  purely static in 
nature, given that little or nothing in pop-
finement alIos one to better them. Only 
Items 3, and 4 apply to current  matters and 
are therefome dynamic.]. 
Melissa Hamilton, 'Risk-Needs Assess-

ment Constitution and Ethlcai Challerig 
es 52 American C/iminal Law Review 231 
(Spring 2015), at 240-42, süccinctiys.um 
rparizes this  assessment techniquelthus: 

[Sicholarsand practitioners are dèbat-
ing the. .appro.priatenes of using  risk-
needs tools for crimina justice-oented 
decisions dUe to the presence. ôfpOtenal-
ly objectionable _variables withir them. 
Risk-needs tools 'incorborate. a .tost  of 
factor's that ere demoqraphic]n .nature  
score on measures involving personal and  
.social functioninq, increase risk predictions 
based on the presence of mentalcondi- 

.'ts'tld àddi'o1i&t aTàte atti- 
1udes indicative of an antisocial outlook.  
Consequently, a variety of the items 
scored in risk-needs assessments raise 
constitutional, ethical and normative is-
sues.... [citing Michael Tonry, "Legal and 
Ethical Issues in the Prediction of Recidi-
vism," 26 Fed Sent'g Report at 167, 169 
(2014).] 

"Risk-needs tools normally score at least 
several demographic characteristics of the 
individuals evaluated. . Among various 
jnstrume.nts,, these entail aqe, qender, 
citizenship, and marital status. ...Risk- 
needs tools orient toward rating demo-

:graphic variable regarding various aspects 
of family of origin, including havinq lived  
with both bioloqical parents until age 
sixteen a criminal family parental alcohol 
problem and current family situation. 
Ratings are commonly provided relative to 
the individual's personal history, namely 
criminal background educational attain- 

ment and employment stability,  see also: 
Joanna Amirault & Patrick Lussier, 
"Population Heterogeneity, State Depend-
ence and Sexual Offender Recidivism: 
The Aging Process and the Lost Predictive 
Impact of Prior Criminal Charges over 
Time," 39(4) Jour. of Criminal Justice 344- 
354 (July-Aug. 2011), Abstract 
[subsection:] Highlights: "...Prior offending 
in early adulthood loses its predictive 
value with the passage of time. 
Offender age at release and educational  
achievement were associated with non-
recidivism. Risk assessment should con-
sider both the age and the passage of 
time to assess risk of reoffending."]. The 
instruments often contain measures impli-
cating socioeconomic status, such as 
financial condition, ownership of home, 
residential stability, and livinq in a neiqh-
borhood with hiqh crime or illegal druq 
activity; see also Edward Latessa at al., 
"Creation and Validation of the Ohio Risk 
Assessment System, Final Report," 49 
app.A &.note84.(2009), available at http:// 
www.ocis.ohio.qov/ORAS  FinalReport.pdf 
(describing the Ohio Risk Assessment 
System: Pretrial Assessment Tool). 

"Some risk-needs tools compile and rate 
various aspects of personal and social 
fUnctioning. Examples consist of elemen-
tary school maladiustment and problems 
with personal support in addition to fac-
tors focused on reliance on social services 
or public assistance .which may suggest 
deficits in personal responsibility. Varibs 
measures', rate relationship issues involv-
in family,  consisting of relationship with  
Parents and ,ma problems, arid 
social functioninq such as a history, Of 
problems vith' relationships, social ad'ust-
ment problems, lack of pro-social support 
and maintainino criminal acquaintances.. 
"Addictions and mental conditions are 

OomrionIy integrated therein. These 
include problems with alcohol or drugs a 
history 'of a mental disorder, personality 
disorder, psychopathy, or of mental health  
treatment Several of the instruments 
judge attitudes such as temperameit 
towards supervision and change jof 
insiqht personal instability, and problems 
with stress and copinq. .......-• 
'... .[R]eliance upon risk-needs assess-

ments when they incorporate potentially 
Problematic factors in the important arena 
of criminal justice decisions incites consti-
tutional and moralistic concerns. ...The 
moral issues involve political unease when 
decisions are based on immutable charac-
teristics over which individuals have no 
personal control or that may serve directly 
or by proxy to replicate discriminatory 
practices." 
Each of the underlined words/phrases in 

this quote refer to matters that are either 
historical, beyond the control of the individu 
al in question or otherwise immutable, 
concern one's freedom of thought (e.g., 
attitude"), or simply blame the individual for 

the mental/emotional shortcomings or prob-
lems that hamper him. When MSOP ap-
plies these claimed recidivism factors under 
guise of "dynamic" considerations,' it is 
actually simply claiming such immutable  

factors, such matters of personal choice 
and freedom of thought, and mental and 
emotional states besetting the individual, 
which the individual either cannot change or 
which are not legal subject of a demand for 
change or relinquishment. Penalizing the 
individual deprives the individual of substan-
tive due process and distinctly, also com-
prises class identification and its punitive 
impact. 

MSOP uses each of the following dynamic 
risk factors in conjunction with its Matrix 
Factor system of treatment (not recognized 
in treatment elsewhere): 
• resistance to rules/supervision; 

• negative social influences; 
• poor self-regulation 
• general hostility 
• hostility toward women 

• offense supportive attitudes 

• antisocial attitudes and behavior 

• impulsivity 
• sexual preoccupation 
• sexually deviant interests 
• sexualized coping 

• emotional congruence with children 
• poor adult attachment 
• unstable work history 

NO peer-reviewed published scientific 
studiesT have validated any of these factors. 

Beyond the lack of any causative or indic-
ative connection between a sex offenders 
"attitude" and later reoffending, all matters 
of mentation, whether cognitive or emotion-
al, are protected by the freedom of thought 
and c'dncience inherently implicit in the 
First Amendment of the United States Con-
stitution. To acknowledge that freedom of 
thought, but,  then to permit detention on 
account of itsexercie is in reality a total 
disembowelment of that right. 

Lawyer X, si,pra, at 90-91, cites Prentky, 
Janus, el a!, "Sexually Violent Preda-
rors;.1.", supra, at' 12 Psychol., Pub. Poly & 
Law 378 as explaining that use of these 
claimed factors' is done in an adverse, 
cherry-picking manner, seeking to confirm 
an a priori opinion that the 'offender remains 
dangerot4n other words1-merely any 
criticism whatsoever that can be laid against 
a' given sex offender, regardless how far 
removed from sex offending, can be 
claimed, with no scientific accountability, to 
justify increasing the asserted level of sex-
crime recidivism probability. This is the end 
of science. 

Lawyer X, Ibid., states that the aforemen-
tioned MSOP Report admits use of such 
"negative dynamic risk factors. In this 
context especially, it is neither accurate nor 
fair to confine someone for decades or for 
natural life merely because some RAI rater 
thouqht he resembled certain factors as-
cribed to others or even more uncertainly, 
just because he was assigned the same 
total RAI scores as some others. This only 
illustrates that all prediction of sexual re-
offense is ultimately based on group 
'membership.' But an average outcome 
over that group cannot be a valid prediction 
of outcome of any individual in that group 
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who simply does not conform to that aver-
age. 

Conceding that the 'static' actuarial ap-
proaches of ARA had proven inaccurate, 
the MSOP Report trumpets a more recent 
emphasis on dynamic risk assessment 
techniques. However, this discussion ig-
nores the aforementioned "protective fac-
tors that reduce recidivism likelihood." 
Instead, it only refers (at p.  10) to neqative 
dynamic risk factors that mare associated 
with risk for reoffending," redefining such 
factors as being comprised of 
"psychological vulnerabilities or mechanics" 
that 'significantly increase risk for reoffend-
ing." This contravenes the actual forensic 
literature, which describes "dynamic" risk 
factors as all things, whether internal or 
external, or whether deliberately altered by 
an individual offender or instead simply 
either spontaneous or inexorable (such as 
the effects of middle- or old-age on libido). 

MSOP's emphasis on a mis-definition of 
"dynamic risk factors" as being on an indi-
vidual's purported "criminogenic needs" is a 
desperate attempt at reinventing the ra-
tionale for commitment in a way that returns 
the focus to 'clinical impressions' without 
any accountability. Now MSOP thus spins 
dynamic factors as being evils particular to 
each sex offender, such that something 
terrible and ominous can be said against 
each one both in commitment cases and in 
petitions by any committed sex offender for 
release/discharge. 

Sharon Casey, "Dynamic Risk and Sexual 
Offending: The Conundrum of Assess-
ment,"_ Psychology, Crime & Law - 
(published online: Dec. 23,. 2015). (http:II 
dx.doi.orqll0.1080/106831 6X.2015,111136. 
6, reveals conceptual questions about tbe 
nature of dynamic risk factors and eplaios 
the problems with attemptingto identify and 
assess these so-called dynamic riskfacfqrs, 
thus: 

"[Citing Mann, Hanson &Thpmton, 2010), 
Casey states:] .. the authors offered rip 
explanation regarding the, causal nature of 
these risk factors..... 

[E]vidence for a definite, link between 
changes in dynamic risk and reduced 
recidivism remains, limited. (citing, inter 
alia,.h'anson & Mo4on-Bourgon,.2005; 
GIver & Wang, 2011),. This clearly raises 
questions about the RNR paradigm and, 
as a corollary, the assessments based on 
its framework and how these assessments 
are interpreted." 

"...[AD lack of clarity remains about how 
we understand the very notion of dynamic 
risk (see Ward & Beech, 2015)." 

"Dynamic Risk Assessment 
"The dominant RNR paradigm (Andrews 

& Bonfa, 2010) conceptualises dynamic 
risk as enduring psychological or behavior-
al features shown not only to correlate with 
recidivism but, due to their variability,  
amenable to change following intervention 
(Bonta, 1996; Hanson & Bussiere, 1998; 
Hanson & Harris, 2001; Prou/x, Per,reault 
& Ouimet, 1999; Thornton, 2002)." 
The main dynamic risk tool used by 

MSOP, the Stable-2007, is widely criticized 
for its subjective and open-ended criteria 
judgment standards. Dynamic risk factor 

application in general is open to a vast sea 
of differing interpretations. Further, the 
statistics behind use of each specific dy-
namic risk factor are notoriously unstable; 
different researchers have reached oppos-
ing results about almost all such dynamic 
factors. Dr. Pascucci (formerly of MSOP) 
conceded: "...[T]here's some qualitative 
assessment, so I guess some subjectivi-
ty." (Karsjens Trial Tr., v. 8. p. 1676). 
Among the vague and subjectively as-

sessed factors in the Stable-2007 are these: 
lack of concern for others, impulsivity, poor 
problem solving, hostility towards women, 
and negative emotionality. (Id., p.  1677). 
State v. Michael Regan, Opinion, No. 10-E-
64, 2011 N.H. Super. LEXIS 110 (New 
Hampshire Superior Court, N. Dist. Of 
Hillsborough County, Apr. 12, 2011), at p. 
12, adds mention of these additional factors 
on the Stable-2007: absence of significant 
social influences, a lack of capacity for 
relationship stability, emotional identification 
with children, feelings of general social 
rejection, sex drive/preoccupation, sex as a 
coping device, deviant sexual preference, 
and the extent of cooperation with supervi-
sion. In addition to the uncertainty as to the 
presence of each of these factors, just what, 
if any, relationship exists between' most of 
them and sexual offending is utterly unclear 
and completely unproven, It is simply a list 
'of 'guesses' at 'recidivism factors. While 
some might, apply to rapists of adult women, 
it seems' intuitively clear that those sartie 
factors (e.g., hostility toward women) have 
nothing to do with sexual reóidivism as to 
pedophiles. Dr, Pascucci admitted that the 
Department of Human Services had never 
conducted a study of application of the 
Stable 2007 as to inter rater reliability (Id 
p 1678) 

Moreover, this list 'is' open-ended,, and 
other matters may be imported into the 
instrument by the rater on an ad hoc basis 
in any, given case. In Regan, .fb instance, 
the court observed Because Dr. Jensen 
merely borrowed factOrs ',and" 'employed 
them out of context, the vakie 'that 'Stable-
2007 .would ascribe to the factors is 'not 
'considered.' The result is the its"are 
used in an idiosyncratic manner and without 
empiricl support." 

In Regan (Ibid.), Dr. Abbott also ques-
tioned whether the items overlap or are 
Iedundant with items on the acluarials used 
by the MDT: For exmplé, "Capacity for 
Relationship Stability" on the Stable-2007 
appears to duplicate the "Intimacy Deficits" 
factor on the Static-99R.... 

port, p. 40, quoted at Trial Tr., pp.  542-43; 
accord: Dr. Pascucci, Trial Tr., v. 8, 1679: 
the Stable 2007 hasn't been validated on an 
institutionalized population ). On this, Dr. 
Caldwell testified, "The Stable-2007 was 
developed and formed with community 
samples. And many of the items have to do 
with the selection of peers, an association 
of other individuals, things that are essen-
tially meaningless in a confined setting 
where the individual is only allowed to inter-
act with certain individuals under certain 
limited circumstances. And so, that is really 
not an appropriate scoring risk scale for an 
individual that has been confined. It's really 
not an appropriate scale to be using. I 
would not expect those -- I don't think there 
is any basis to expect that those scores 
would be valid." (Karsjens Trial Tr., v. 11, p. 
2508). 
Despite this fundamental criticism, Dr. 

Wilson observed that MSOP uses the Sta-
ble-2007 "as part of the treatment progress 
review. I think it's also used if there is an 
evaluation for the SRB. So if someone is 
gOing forward to theSRB - and actually, 
that's where we observed it most. We had 
the'opportunity to observe two or three SRB 
hearings, and in those, there was reference 
to the 'Stable-2007." (Karsjens Trial Tr., v. 3, 
pp. 548-49). Dr. Freemen stated flatly that 
MSOP use of the Stable-2007 "is riot appro-
priate for an inpatient' population." (Id. v. 4, 
p. 769). See also: Gregory DeClue, 
'Avddino Garbage 2: Assessment of Risk 
for Sexual Violedce after Long-Term Treat-
ment," 33 J. Psychiatry &L. 179, 198 (2005) 
(advising caution in the use of dynanic,rIsk 
factors 'in determining whether offenders 
continue to meet commitment criteria) 
Dr Vietanen explaind the impact of this 

procedure 
Q Whal would  a higher score on the 

Stable mean' 
A A higher scoring increases risk So I 

can' give you an example. 
0 Please 
A On the Stable these are dynamic risk 

factors I may read someone's finding 
of fact and not see impulsivity, for 
instance in their offending pattern 
So I may have scordd it a 1 in the 

-middle, because they -art getting a'O,. 
1 or a 2. So until we get to know them 
better, we don't know, are they a 0, 
you know, with really not an impul-
sivity problem, or are they a 2 with a 
huge impulsivity problem and I just 
didn't see it? And Dr. Allen explained 
to me' that until we get to know them 
better, we will assume it is higher. So 
there were multiple times that they 
went to 2s when I would have scored 
them is until we got 'a better handle 
on the client." (Trial Tr., Id., p. 2299- 
2300): Dr: Vietarien stated that this 
happened regularly. (Id.,.* p. 2364). 

'Thus, in essence, Dr. Vietanenwas being 
told b her superiors to err on the side of 
assuming greater dange than any

I. 
 known 

facts wood warrant, ndoften contrary 'to 
known facts (such as those irf the findings 
of fact in her example) and tb continue to 
do so until sohie"contrày information dis- 
proved the factor in questior 

Even more troubling, Dr. Vietanen testi-
fied that group therapy notes are some-
times written in deliberately adverse ways 
in a deliberate effort to thwart a given treat-
ment participant's progress in treatment 
simply because he is disliked, citing this 
example: 

[T[he staff was told to document 
every single thing Mr. Karsjens did in 
group. That seemed inappropriate. Part 
of what Mr. Karsjens was asking was how 
are we supposed to feel safe in a treat-
ment group when we have persons who 
were security personnel now in our treat-
ment group. And that was a real sticking 
point for him. My question to our clinical 
supervisor on the unit was, are you asking 
us to target Mr. Karsjens in documenta-
tion for his behavior more than anybody 
else? I didn't get a response. I got a 
look." (Id., p.  2308). 
Currently, MSOP uses a second dynamic 

risk assessment tool as well: SAPROF." 
Dahinym Yoon et at, "Factors Predicting 
Desistance from Reoffending: A Validation 
Study of the SAPROF in Sexual Offend-
ers," 62 Int'l Jour. of Offender Therapy & 
Comparative Criminology 697-716 (Issue 3, 
Feb. 2018), provides this stark review of 
the relative uselessness of the SAPROF 
'toot 

Abstract excerpt: 
[P]redictive validity [of the SAPROF[ 

for various types of recidivism was rather 
small to' moderate. There was a clear 
neqative relationship between the  
SAPROF and the SVR-20 risk factors. 
Whereas the SAPROF revealed itself as a 
significant predictor for various recidivism 
categáries it did not add any predictive 
value beyOnd the SVR-20. Although the 
SAPROF itself can' prOdiOt desistance 
from recidivism, it seems to contribute to 

.:the. risk assessment in convicted sexual 
Offenders only to a limited extent, once 
customary' risk assessment tools have 
been applied." 
Because SAPROF' takes a dynamic ap-

proach, yet it adds nothing to static assess-
ment resUlts'through tools such"asthe SVR 
-'20, its failure serves as àcondemnation of: 

"the entire notion of dynamic factors as 
purported recidivism risk indicators. 

By our very nature, humans are not only 
changeable, we are constantly changing, 
even when we don't want to and when we 
are unaware of such personal change. 
Even firm intent to recidivate can, and 
usually does melt away over time as indi-
viduals experience and witness numerous 
events, learn of myriad things, and have 
discourse with any number of other individ-
uals. Life is full of advance repentance of 
such temptations to do evil deeds, whether 
petty or enormous. As surely as each of us 
has, experienced some such 'abandoned 

:tèintation, it is unfair to treat: others as 
incapable 'of such abandonment of tempta-
flon. To commit someone to lifetime deten-
tion engages exactly that presumption, and 
then puts the seal of judicial condemnation, 
not upon the deed, but upon the man. 
[Editor's Closinq Note: Part-2 of this series 
examines Risk-Need-Responsivity (RNR) 

(continued an pane 4) 
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theory with close scrutiny. Concluding this 
series, Part 2 then summarizes the actual 
facts and scientific conclusions about both 
Dynamic Risk Factors and RNR in assess-
ment and treatment of sex offenders. 

Franklin Explains 
Junk-Science 
Paraphilias 

Karen Franklin, Ph.D., Junk Science -Para-
philias Remain Popular Despite Official 
Rejection, Study Finds," https:II 
forensicpsychologist.blogspot.com/2024/10I  
junk-science-paraphilias-remain- 
popular.html (Oct. 4, 2024) 
Text: "Sometimes, you can't win for losing. 

Just over a decade ago, opponents of junk 
science in court won a hard-fought battle 
when they succeeded in keeping two unreli-
able sexual-deviance diagnoses from de-
buting in the fifth edition of the American 
Psychiatric Association's Diagnostic and 
Statistical Manual of Mental Disorders 
(DSM). 

Now, a new study finds that the rejection 
did nothing to stop the introduction of-these 
diagnoses in court. Rather, they are being 
snuck into forensic reports and testimony 
through the back door, via two vague 
catchall labels inserted into the DSM manu-
al in 2013. And -although proponents ;had 
argued at the time that these residual labels 
would -reduce confusion and improve-diag-
nostic reliability, the study suggests- that the 
opposite has occurred. - - - - 

• Long-time re,aders of this blog may recall 
the brouhaha over the two novel conditions 
f 'hebephilia' and 'nonconsent.' Both were 

considered-but rejected for the sexual disor-
ders ('paraphilias') section. of -the, 013 
OSM. Their rejection owed to their lack of 
proven reliability or scientific validity. Nei-
ther condition has 'a standard definition, 
which is a basic precursor ,  to accurate 
scientific measurements- Hebephilia gener-
ally references a sexual attraction to youths 
in the pubertal stage of development, whHe 
nonconsent - refers to attraction -to...sexual 
coercion. 

A-Single Niche.  

The.single niche where the two labels are 
in widespread use is a forensic one: Sex-
ually - violent predator (SVP) litigation. 
That's because the indefinite civil confine-
ment of serial sex offenders has been ruled 
unconstitutional except in cases where an 
offender poses a substantial future danger 
to the public due to a formal mental disor-
der. The lobby to create the new disorders 
of nonconsent and hebephilia was led'by 
forensic psychologists working in the.-SV.P 
trenches, along with psychologists at. a 
Canadian clinic with outsized influence over 
the paraphilias section of the 2013 DSM 
manual. The American Psychiatric Associ-
ation's refusal to label rapists as mentally ill 
has encouraged some evaluators to 'bend 
the language of the DSM' to make it work-. 
The current- researchers found that 

'nonconsent'- and 'hebephilia' are the two 
most common bases for invoking an idio- 

syncratic catchall label of 'Other Specified 
Paraphilic Disorder (OSPD). Their findings 
are consistent with a recent review of U.S. 
legal cases that found that large proportions 
of civilly committed sex offenders - includ-
ing about half in California and 43% in 
Washington - are diagnosed with 'OSPD - 
nonconsent.' 

The study, published in the journal Sexual 
Abuse, is the first to systematically analyze 

- the prevalence and patterns of use of 
OSPD and another vaguely defined label, 
'Unspecified Paraphilic Disorder (UPD), in 
sexually violent predator litigation. It ana-
lyzed SVP evaluations in Florida over a four 
-year period. Because the researchers 
aimed to calculate the reliability of the dis-
puted labels, only cases in which a convict-
ed sex offender was evaluated by two 
different psychologists were included. In 
all, 190 separate cases involving 380 foren-
sic reports were analyzed. 

At least one paraphilia was diagnosed in 
four out of five cases reviewed. Pedophilia 

- was the most invoked, followed by the 
catchall categories of QSP.D and UPD. 
OSD's reliability - - of the agreement 

among. two psychologists evaluating the 
same man —was abysmal. In cases. where 
one evaluator assigned a diagnosis of 
OSPD, there was a' less-than-chance likeli-
hood that a second evaluator would agree. 
The, kappa - reliability statistic .was .@-,,Very 
poor 

- 
.21, far below  chance agreement. 

Kappas of below 0.4 are generally consid-
ered 10  be . below the minimum reiiabjlity 
threshold in the forensic arena.  

Evaluator disagreement was ,even,  more  
profound with Unsecified-,ParaphiIic 'QisQr-
der, with two, psycqlqgists agreeiflg-'.out 
its'prence only 30%. the tjn,..-That 
,comes as no. surprise.  That label, as critics 
hav,e.lo pointed out-is inierently..unreiia- 
ble, in that it. isdesigned - o be ied, i 
circumstances-in which thereisnot enough 
information to-make a specific diagnosis, or 
a clinician -'chooses not to speqify Jhe-rea-
son' why it is:being assigned,, according to 
the manual'.instructions--- -----------

,One of. forensic - psychology's, dirty little 
secrets.4 that theassignment- of controver-
sial l?bels. o,ftep hiflges;as-rnuco eyaIa-
br whims as on the facts of the case.. For 

- example, research has, found that some 
evaluators routinely assign higher scores 
than others on measures of psychopathy, 
an especially prejudicial label. The current 
research showed this same problematic 
pattern with diagnoses of OSPD. Two of 
the 21 psychologists under study proffered 
that catchall diagnosis in most of their cas-
es whereas 38%-of the clinicians assigned 
it . in.  fewer than one out of four cases; one 
evaluator never  used, it at all. - This suggests 
that case -outcomes are being influenced 
not only by offender characteristics but by 
which psychologist happens.tobe assigned 
to the case. - - 

- - - 

- Simi)ar evaluator variability - was evident 
when the researchers. zoomed in on OSPD 
diagnoses in -which either hebephilia or 
nonconsent were,: proffered, as its basis. 
Three evaluators used the term 'hebephilia' 
in half of itheir .OSOD.  diagnoses, while nine 
evaluators never used hebephilia-related 

terminology at all. And evaluators agreed 
on the hebephililia label in only about one 
out of four instances. Regarding noncon-
sent, 13 evaluators invoked it in at least half 
of their evaluations, whereas five evaluators 
never used that specifier. 

The study's authors theorized that the 
widely ranging rates of use of the OSPD 
and UPD labels likely reflect hesitancy by 
some psychologists to proffer diagnoses 
'with vague diagnostic criteria and debata-
ble level of empirical support.' 

What all this suggests is that whether an 
offender is said to have a mental disorder 
pertaining to an attraction to pubescent 
minors and/or rape hinges in large part on 
the luck of the draw as to whether they are 
assigned to Dr. Jones versus Dr. Smith. 

The large variance among evaluators is 
especially remarkable in that 'adversarial 
allegiance' was not in play. This forensic 
bias becomes - an issue when evaluators' 
opinions are influenced by whether they 
were retained by the prosecution or the 
defense. Here, all of the evaluators were 
members of, the same ostensibly neutral 
panel- of contracted psychologists.. If adver-
sarial allegiance had come into play, the 
divergences in diagnoses likely would have 
been even more profound. 

Highlighting the .-higgledy-piggledy nature 
of any ad-hoc diagnosis, the researchers 
found- that the so-called 'specifiers'-.— or 
specific rationales .- attached to OSPD 
diagnoses were highly idiosyncratic. Exam-
ples included descriptjons of-behaviors that 
are illegal but not, necessarily evidence-of 
çientaI disorder, -; such as 'OSPD-Nqn-
Consensual Sexual Activity- with Adoles-
cent,''OSPD-Attraction to Adolescent -Fe-
males' and an even more bizarre. QSPD-
Sexting.'  

- Custom-Tailored Labels. - 

-,'One-,%4y be particularly concerned ,  that 
several -of the- labels appear custom to, the 
facts of the specific case father than resting 
on -any  empirically derived diagnosis,' the 
study's authors noted. - -- - - 

- witnessed this first-hand- last month, 
when a psychologist testified in federal 
court that asex offender the government 
.W% aiming to ciyil)y.  commit-had ,a novel 
combination of sexual interests that cumula-
tively rose to the, level of a unique mental 
disorder called 'OSPD-deviant sexual inter-
ests in hebephilic, sadistic, exhibitionistic 
and voyeuristic behavior.' 

Fortunately, the federal judge at this par-
ticular trial was skeptical. Pointing out that 
'OSPD-hebephilia' was rejected from the 
DSM and remains controversial in the psy-
chological community, he wrote in his opin-
ion that he was 'troubled by the combination 
of multiple insufficient specifiers, which 
does not appear to have  been contemplat-
ed by the DSM-5-TR.' - 

No matter how nonconsent or hebephilia 
were defined in the specific psychological 
reports, the interrater agreement - or con-
cordance between evaluators - remained 
poor across the board, and far below rec-
ommended reliability for diagnoses in rou-
tine clinical practice, much less the forensic 
arena in which precision is especially criti- 

cal. 
'Bad Science' 
'Relying upon diagnoses with poor empiri-

cal support can perpetuate the use of bad 
science in the courtroom,' the authors con-
cluded. 'While it is certainly true that there 
are high-risk individuals who are likely to 
sexually recidivate upon their release from 
prison, providing makeshift diagnoses to 
satisfy civil commitment criteria significantly 
questions the ethical practice of psychologi-
cal decision making.' 

A survey of legal cases found a smattering 
of successful challenges to these controver-
sial diagnoses- These Dauber! and Frye 
evidentiary challenges focused on defini-
tional problems, an absence of substantial 
research support, and a lack of general 
acceptance. In State of New York v. Jason 
C., for example, the court wrote: 

'This Court cannot help but ask, if this 
disorder exists, why isn't there convincinq 
evidence that it exists outside of the realm 
of civil commitment? If this disorder is a 
matter of the human condition, then: 
shouldn't this paraphilia be seen outside of 
SVP proceedinqs?' - 

-The diagnosis was-similarly excluded in a 
Missouri' case, In re: Stanley Williams, on 
the basis of a high error rate, a dearth of 
peer—reviewed publications, poor validity, 
and lack of general acceptance. The judge 
in that case wrote: - 

- 
- 'Usinq diaqnostic lanquaqe which has  
.been: rejected from inclusion in the DSM 

- does not indicate qeneral acceptance by 
- the relevant community, but rather an  
- unwillinqness to accept the a/yen methods  
- and lanquaqe in question.' 
.

:The study,. 'Other ,  Specified Paraphilic 
Disorder: Patterns of Use in Sexually Vio-
lent Predatqr Evaluations, is authored by 
Nicole -Graham,Cynthia Calkins and Eliza-
beth Jeglic. of the John Jay College of Crim- 
in,al Justice in new. York. - 

.Related Reading: - - - 

.Bavioral- Sciences and the Law pub-
lished an overview of the evidentiary short-
comings .of the nonconsent diagnosis, 'The 
admissibility of other 'specified paraphilic 
disorder (non-consent) in sexually violent 
pr,edato,r. p.ropeedings,'  in  2020. . The peer-
reviewed - article by forensic psychiatrist 
Brian Holoyda-gives a blueprint of how a 
Daubert evidentiary admissibility challenge 
to. OSPD-nonconsent might be raised due 
to the purported construct's weak interrater 
reliability, -limited research support and lack 
of established diagnostic criteria. The same - 

analysis easily applies to hebephilia. 
Interested readers can find more back-

ground on the history of the term -' 

'hebephilia' in a 2010 article by this blogger, 
'Hebephilia: -Quintessence of Diagnostic 
Pretextuality', also published in Behavioral 
Sciences and the Law." 
About the Bloqqer: Karen Franklin, Ph.D. is 
a forensic psychologist and former adjunct 
professor of forensic psychology at Alliant 
University in Northern California. She is a - 

former criminal investigator and legal affairs 
reporter. 
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Thus Spoke Berlin: 
Pedophilia Is a 

Sexual Orientation, 
and Child Porn Use 

Does Not Predict 
Hands-On Child 
Sexual Abuse. 

Fred S. Berlin, M.D., Ph.D., Pedophilia and 
DSM-5: The Importance of Clearly Defining 
the Nature of a Pedophilic Disorder," 42 
Jour. Am. Aced. Of Psychiatry and the Law 
404-407 (2014) 
Text Excerpts:  [p.  404] "Psychiatric termi-
nology should convey information in as 
clear and unambiguous a manner as possi-
ble. In light of the associated stigma, that is 
especially so of the terms Pedophilia and 
Pedophilic Disorder. Although from a psy-
chiatric perspective the term pedophilia is 
intended to define a recognized clinical 
entity, in the collective consciousness of 
contempdrary society, the term ha be-
come a demonizing pejorative. 

Many in society are likely to equate Pedo-
philia with child molestation. They are not 
the same. The Diaqnostic and Statistical 
Manual of Mental Disorders, Fifth Edition 
(DSM-5)1  may be contributing: inadvertently 
to the misconception that they are the 
same, for the following reasons: 

First, the DSM-5 states that an indicator of 
a Pedophilic Disorder; would be that. an  
individual has acted on his sexual urges 
(Ref 1, p.  697). Acted on could mean that 
he has actually molested a child:. On the 
other hand, it could also mean that he 'has 
masturbated to pedophiliC' fantasies or that 
he has viewed child pornography. The 
current criteria for diagnosing aPedophilic 
Disorder place some:  persons who have 
never molested a child into the same diag-
nostic category as thoseWho trave done SO: 

.As a consequence, the distinction be-
tween being sexually attracted to children, in 
some fashion (e.g., experiencing urges to 
view child pornography) 'and,  experiencing 
urges to act on that attraction With a child 
can easily be lost.  

Second, at present, in discussing- pedo 
philia, DSM-5 makes reference to the term 
Pedophilic Sexual Orientation. Sexual 
Orientation is ordinarily used to designate 
the category or eategories of persons whom 
a given individual finds to be sexually ap-
pealing. Those who are heterosexually 
oriented are sexually attracted to adults' of 
the opposite sex; those who are homosexu-
al, to adults of the same sex; men with a 
heterosexual pedophilic orientation, to 
prepubescent females;' and men with a 
homosexual pedophilic orientation, to pre-
pubescent boys. 
In the face of significant criticism of its 

inclusion in the DSM-5, the American Psy-
chiatric Association (APA.) has stated its 
intention to remove the term Pedophilic 
Sexual Orientation from the diagnostic 
manual.2  Removing that term in response 
to public criticism would be a mistake. 
Experiencing ongoing sexual attractions to 
prepubescent children is, in essence, a form  

of sexual orientation, and acknowledging 
that reality can help to distinguish the men-
tal makeup that is inherent to Pedophilia, 
from acts of child sexual abuse. 

Third, in discussing the nature of a Pe-
dophilic Disorder, DSM-5 has done little to 
characterize the multitude of psychiatric 
burdens associated with the condition, 
burdens that are frequently present, even in 
the absence of any acts of sexual abuse. 

[p. 405] "Viewinq Child Pomnoaraphy 
.From both a clinical and an actuarial 

statistical perspective, an early retrospec-
tive study conducted at a Federal Civil 
Commitment Facility in Butner, North Caroli-
na, inferred an association between access-
ing child pornography and hands-on sexual 
offending.3  That study has been criticized 
regarding its methodology and lack of scien-
tific rigor.' More recent prospective data 
have questioned the contention that there is 
a correlation between accessing child por-
nography and hands-on offending.5  For 
example, one such study found that less 
than one percent of 231 men who had 
viewed child 'pornography' (but with nO' 
evidence of a prior hands-on sexual of-
fense) had gone on to commit a hands-on 
sexual offense.6.... 

ClInically (as opposed to forensically), 
making distinctions between fantasies (e.g., 
voyeuristic fantasies) and real-life intentions 
is frequently not difficult. Many men in 
therapy have acknowledged feeling setua11y 
aroused by images depicting' rape 'an'd 
some women have 'acknowtedged being 
sexually aroused bi fantasi'est  of being 
taped. That dOes not mean that most such 
men are-likely to bécom&'raists or' that 
most such w'orrfeh'actually /antto 'bebbme 
rape viCtirris. With th'e ädiientof the Inter-
net, distinguishing' between' private 'fanta-
sies and public intentions constitutes an 
ongoing forensic concern. ' 'Ee'n'-though 
viewing SexÜalize ii ages  -of "dhildräir is 
illegal, privately vièiing such ifrags and 
fantàslzing"abo'ut'thern does'not neces'ahly 
reflect' a real-life' intent or tfn1eest  in being 
sexual with a child. ' 

[pp. 406i1 "Pedophilia às"a Sexual Orien-
tation  

"DSM-5'did not err in ieferring 'to'P'edophii- 
ia as a 'sekual orientation. ..The term 
sexual orientation ordirfarily reflects an 
individual's subjective' awareness Of 'the 
category (or categories) 'of persós toward 
whom he or she is erotically attracted. 
Clinically, there are individuals (many of 
whom are described as having Pedophilia) 
who report a subjective awareness"of being 
erotically attracted (either exclusively or in 
part) toward a category of individuals com- 
prised of prepubescent children. Many 
report experiencing those attractions 'as 
unchosen in a fashion that seems ve?y 
much like an orientation. That such attrac-
tions are often unwanted does not alte(.thèir 
resemblance to an orientation." ' 
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B4QR Book Review - 
A Long. Dark Shadow 

MAPs Seeking 
Dignity 

Review: Walker, A. A Lonq, 'Dàrk'ShadOw:' 
MIr'ror'Attracted People 'th'i'd' Their Pursuit' of 
Diijnify, Uiiversity'of California Press 
(2021), reviewed ' at 1(4) B4U-Act Quartdtly' 
Review 4-12 (AutUmn 2021)  

Review excetpt:  

1P 4:] "l'nA' Lohg, 'Dark'Shadow: Minor 
Att,*tëd P ople and Their Pursuit of Digni-
ty, rese'a'rcher' Allyn '  Walker provides 'a 
nuanced, ihoughtfUl discussion' Of Oole 
attracted to" children, iiiOluding the' rnyth 
ándrlsconceptlos 'about this population', 
tl'ie"is'sues they face 'trying to 'navigate this 
'stigmatized' identity, their'experiences with 
sdciaF"suort; and 'thOir 'rbsilience and 
coping strategies. Walker provides illustra-
tive quotes from participant interviews that 
hihlight various themes'relevant' 'to MAP 
research,' including ' identity 'formation 'for 
MAPs-' staying closeted 'and coming out; 
strategies for coping with attraction to chil-
dren; resilience to sexual 'offending for 
MAPs; and mental health problems and 
care-seeking experiences. The final chap-
ter; titled, "You are not a monster,' de-
scribes the need to shift - our stigma away 
from attraction to children itself and focus it 
only on the behavior of child sexual 
abuse.... 
[p. 5] Walker discusses the misconception 
that stigmatizing MAPs rote'Ots' childrerL 
They desciibe the' experiences that and 
other researchers in this' area Often face' - 
being told they aren't rbitizing' protecting 
Children. Walker 'says '1iê 'standard to'treet 
empathy toward MAPs and the safety of 
children as 'if the two concepts oppose each 
other 'so 'pthfOundy that 'they cannot both 
exist.' Walker makes this' an importatit' point 
in' a way'that is accessible to someone with 
little background knowledge- Try ,this area, 
who may already be bristling at the focus  

Walker's book places on MAP well-being 
and the need for stigma reduction. Walker 
also tackles the nuanced and sensitive 
issue of attraction to children being charac-
tenzed as a sexual orientation. They de-
scribe the reasons people have for hesitat-
ing to make this characterization, empha-
sizing that these reservations are likely 
rooted in the mistaken equation of attrac-
tion and behavior. They are transparent 
about their positionality as a queer person; 
they understand and even empathize with 
the hesitation people feel about comparing 
these populations, but they also describe a 
'meaningful understanding of others who 
are treated with suspicion and stigma 
based upon a sexual orientation that can-
not be changed.' 
[p. 6:] Walker draws from the work of 
sociologist Richard Troiden, who described 
stages of identity formation among mem-
bers of sexual minority groups. Walker 
states that not all members of sexual mi-
nority groups go through all the stages; 
rather, the stages reflect general patterns 

'seen in research with gay and lesbian 
individuals as well as Walker's own re-
search with MAPs. These stages include 
sensitization, in which the person perceives 
they are different in some way from their 
peers'but does not yet connect these differ-
ences to their sexuality; identity confusion, 
in which a person begins to connect these 
differences to their sexuality but experienc-
es dissonance in assuming the label (e.g., 
'gay,'.or in this case, 'attracted to children'); 
identity 'assumption, 'in which a person 
begins to self-identify, with the label; and 
commitment, in which a person becomes 
comfortable with the label and synthesizes 
their sexual identity with other parts of their 
identity. Walker desOribes how their re-
search with MAPs 'reflected these stages, 
drawing apt comparisons to' research with 
seival minorities, but they also thoughtfully 
discuss the unique challenges and consid-
erations associated with navigating the 
identity -of being attracted to children. 

In the chapter titled 'Leading a double life;' 
Walker describes their participants' experi-
ences with revealing 'their attraction.:  to 
family andfriendsás  well as. their reasons 
for disclosing or choosing not to disclose 
their attraction. Walker describes that for 
their participants, and many other' MAPs, 
being attracted to children meant having a 
secret from almost everyone important in 
their lives. Walker describes. 'coming out' 
as a continuum - a process in which peo-
ple come out to the people in their lives in 
different stages and must continually come 
Out to new acquaintances. Like other 
sexual minorities, MAPs must carefully 
balance the risks 'and benefIts of coming 
Out against the-risks and benefits of staying 
'dloseted. Walker describes' how their 
participants weighed these considerations, 
song *that staying closeted did not mean 
an absence Of hardships but merely a 
different set of hardships. 
[p. 6-7:1' Participants experienced mental 
health and social problems as a result of 
staying closeted, including anxiety, depres-
sion, social isolationç inability to seek care, 

(Continued on page 6) 



and avoidance of social connections. Par-
ticipants wanted to feel that they would still 
be loved and accepted if they were to dis-
close their attraction, but they also feared 
suspicion, judgment, disownment, and 
threats to their livelihood, housing, or per-
sonal safety if they were to come out to the 
important people in their lives. Many partici-
pants feared being immediately mistaken 
for a 'sex offender,' a threat to children, or a 
generally dangerous or evil person. The 
decision to come out, therefore, for Walkers 
participants and for other MAPs, involves a 
deeply personal and delicate balance of 
these perceived risks and benefits. 
[pp. 7-8:] Walker details the stressors faced 
by MAPs, including societal rejection (or 
fear of it), exposure to and internalization of 
hateful and stigmatizing messaging about 
attraction to children, and loneliness and 
grief over the inability to have a romantic 
relationship (at least, for exclusive MAPs). 
Walker describes the strategies their partici-
pants used to cope with these stressors, 
dividing them into disengagement and 
engagement strategies. Participants' disen-
gagement strategies, which Walker defines 
as attempts to disengage with the stress 
resulting from stigma, included denial or 
wishful thinking, secrecy and selective 
disclosure, substance use, and social with-
drawal. Walker argues that engagement 
strategies, or those aimed at actively wdrk-
ing through a given stressor, ar& more 
beneficial for well-being than disehgge- 
ment strategies. Participants described 
several engagement strategies, such as 
involvement in MAP communities, seeking 
out information about attraction to children, 
activism related to MAP issues, and involve-
ment in religious communities. 
[p. 9:] In terms of specific strategies to 
avoid acting sexually with children, Walker 
reminds the reader that 75% of their partici-
pants did not feel at risk of acting on their 
attraction and therefore did not heed to 
develop avoidance strategies. For 'the 
remaining participants, strategies to avoid 
engaging with sexual behavior with children 
were varied and complex. Some limited 
interactions with children and others inter-
acted with children in prosdcial ways. 
Some participants sought support- from 
MAPs or others. Some described using 
illegal images of children as a way to avoid 
contact offenses against a child. Others 
described simply making the choice not to 
offend. 
[p. 11:] Walker closes the book by describ-
ing the most common response among 
participants to the question, 'What would 
you say to a MAP who was just beginning to 
realize they were attracted to minors?' 
Most participants said they would share this 
simple but essential message: 'You are not 
a monster.' 

Trevor Hoppe, Eari H. Meyer, Scott Be Orb,  

Stefan Vogler, & Megan Armstrong, Civil 
Commitment of People Convicted of Sex  
Offenses in the United States,  Williams 
Institute, UCLA School of Law (October 
2018) 
Text excerpts: 
rp. 1:1 'EXECUTIVE SUMMARY:  

There are over 6,300 people detained in  
the 20 state and federal civil commitment 
proqrams [specific to sex offenders].  

Black residents  [of the United States] 
faced a rate of SVP [so-called 'Sexual 
Violent Predator'] detention Fin such special  
commitment facilities] more than twice that 
of White residents: 7.72 per 100,000 Black 
residents as compared with 3.11 per 
100,000 White residents aged 16 or older. 

Sexual minority men are disproportionately 
detained in sex offense civil commitment 
facilities. In the two states with reliable data 
abbut the sex of the victim, New York and 
Texas, men who had victims who were 
male were 2 to 3 times as likely to be civilly 
committed than men with only female vic-
tim. This trend was consistent for Black 
men, White men, nd Hispanic men. These 
patterns' suggest teat ga'i'bisexual and 
other men who haves  sex with men (MSM) 
are seen as more violent, more dah'gerOus 
or mentally ill,' and more deserving ccinmit-
ment"urider SVP statutes as compared with 
heterô5exuàls. - 

'(pp. 2-3:1 INTRODUCTION " 

'Unlike Incarceration 'odered Under the 
crithih'l" law,' 'Sexually Violent Person....o'r 
'Seually"Violent' Predator (SVP) [or,' 'in 
Mihnësdta, "SexUalli angerous PéI'sôn 
("SDP') or 'Sexually Psychopathic Person-
ality'] civil detehtions are iiidéfulit'e" lnna-
turé, 'meaning' that "they àre'hOtb'ou'nd by 
any time 'limitations: ' CoUrts cari' 'extéñd 
SVP cOnfinement for decades; eve fO'r life. 
To 'domñiit:&'persori undet SVP stetUfes 
courts must find that they suffer 'fr6n 'a 
'mental abnormality' - a term that h' no 
medical hieàhng or, 'ln'soiiie"states, ,a 
personality' disodèr:.. Thee erh's :*ê 
typically not cléàrly'definedikthe statutes. 

[T]he American Psychiatric Ass'ociation 
issued a report in 1999 in 'oppOitlon to 
involuntary SVP civil commitment.2  In' that 
report, the authors wrote that'sèU'al'préda-
tor oomm3tment-laws' ' represent. 'rioto5 
assault on the integrity of psychi'atry."'They 
concluded that 'psychiatry must vigô?ously 
oppose: these statutes in order to preserk'é 
the moral authority of the profession and to 
ensure, continuing societal confidence in the 
medical model of civil commitment.' 

Critics ... argue that civil commitment [after 
imprisonment for sexual offense(s)] is es-
sentially a double punishment for the same 
underlying offenses]. Courts have general-
ly rejected this argument.... 
'Redarchers 'and advocates have raised 

three key concerns with SVP laws that 
prompted this investigation. First, critics 
have 'raised Ooncerh's' that the evaluatiOn  

- higher scores can designate a person 
SVP and provide a basis for recommending 
civil commitment.6  One of the ten measures 
used on these instruments asks whether the 
offender had 'any male victims. If a man 
was convicted of a sex crime with a male 
victim, he is assigned one point; if not, he is 
assigned zero points. In addition to normal-
izing violence against women, this a priori 
assigns gay, bisexual, and MSM, who are 
more likely to have a male victim, a higher 
score, marking them as more dangerous 
than men who have female victims regard-
less of any other characteristics of the 
offense. [Note: The Minnesota Department 
of Corrections commissioned the creation of 
a locally researched instrument to estimate 
the likelihood of recidivism by a prison-
released former sex offender. That instru-
ment, known in its current version as the 
Minnesota Sex Offender Screening Tool, 
version 4 (MnSOST-4) allows assessment 
of a point for each of up tp four male vic-
tims, thus radically escalOting the claimed 
probability ot later re-offense.] 

Second, critics,have also noted the poten-
tial miuse' of .paraphilic disorders, a group 
of psychiatric diagnoses related to"atypical 
sexual ,  interest.' This category is extremely 
brOad. nd includes pedophilic disorder as 
well as consensual 'kinky' behaviors such 
as sexual masochism and sadism.7  The 
critique is that such diagnoses can be used 
as justification for civil commitment for a 
wide range of offenders .8.  Paraphilic disor 
ders diagnoses are so broad that they could 
be used to characterize as mentally ill many 
practitioners of kink bondage sadomaso 
chism or any sexual practice perceived to 
be deviant This may have i91poj1nt 
implications for gay and bisexual men','ähd 
MSM, whose sexual cultures ma be 
viewed s kinky or otherwise nonnormative 
due to stigma and prejudice 10 

Third racist  ideologies have denigrated 
and stigmatized Black sexualities for centu-
ries.  Racist ideologies portray Black people 
as over sexualized and less refined than 
White people ,to justify their oppression. 
Rais,m and homophobia also intersect..... 
[pp.' '3-4:] HISTORICA/ CONTEXT: THE 
EARLY SEXUAL' PSYCHOPATH' LAWS,  
i'30.s-1980s'',,,,, 
Modem SVP laws do not represent the 

first attempt inAmerican history to use civil 
commitment to confine people accused of 
sex offenses. between 1935 .and .1955, 
lawmakers in 26 states and D.C. passed 'a 
similar set of statutes, usually using the 
language of the 'sexual psychopath' or 
'mentally disordered' sex offender.12  
'Like today's SVP laws, sexual psychopath 

laws allowed for the indefinite confinement 
of persons labeled as 'sexual psychopaths 
- a term that also did not refer to a specific 
psychological or sexual condition verified by 
psychiatrists. Lawmakers invented the 
category to include persons accused of a 
Wide range of sex offenses, including rape, 
sodomy, (anal and oral sex; same- or differ-
ent-sex), indecent exposure, exhibitionism, 
or, sex between adUlts and children or teen-
agers.13  

Historians argue' that the economic impact 
of the Great Depression partially explains  

the rise of sexual psychopath laws.14  In a 
period of such significant economic unrest, 
contemporary critics blamed the decline of 
the White male breadwinner on the rise of 
'deviant' male sexuality - particularly homo-
sexuals. 

Sexual psychopath laws were often con-
demned by experts at the time for being 
overly broad in nature. However, liberal 
politicians viewed civil commitment favora-
bly because it treated the problem of sex 
offending as a medical problem. Many on 
the left believed that a medical solution 
would be a more humane alternative to 
criminalization. 

In practice, the state-run medical facilities 
housing sexual psychopath programs more 
closely resembled conventional jails and 
prisons than hospitals. Little to no treat-
ment was offered. Moreover, some facilities 
experimented, with controversial practices 
such as chemical castration.  15  

A 1953 report on California's sexual psy-
chopath law found that the 86% of 'mentally 
disordered 'sex offenders' held under the 
program were White 16 White men who had 
had sexual 'contact with a child or teenager 
of any gender accounted for 92% of the 
cases in the 'tud; 30% of those cases 
involved sex between White man and un-
derage boys, suggesting that police dispro-
portionately targeted male same-sex sexual 
'incidents involving minors. That same 
report also' found that '11% of detainees 
were Hispanic, despite making up only 2% 
of the state's' population.17 Black men 
represented only 3% of all convicted sexual 
psychoØaths, usually committed based on 
rape 'accusations. Instead ,of commitment, 

lck men often faced elevated rates of 
crimihalizatipn and'harsh' punishment. To 
this point' while 'Black,nien made up just 
4.4% of Càllfornia?s  population at the time, 
10% of all convicted' sex offenders and 
14.6% of thn'vicd, rapists in the state were 
Black men 18 

.4-5':L bo Designan as sexual psycho- 
path did not require a sex offense convic-
tion. Indeed, about ten percent of the peo-
ple who Were deemed to be sexual psycho-
paths during the early 1950s in Indiana 
were, imphcated ,,for, crimes that were not  
sexual," including 'burglary, breaking and 
entering, 'arson, and  petty larceny.20  In 
addifion, in a 1954 case in Sioux City, Iowa, 
twenty men were baselessly committed as 
sexual ps'ychoaths' ,in, the wake of the 
brutal murder of two children of which they 
were not accused.21 .... 

By 1989, 13 states and the District of 
Columbia still had psychopath laws on their 
books. However, these statutes have large-
ly fallen into disuse 27  Illinois appears to be 
the only state ,that continues to actively use 
a law from this previous era.28  
[pp. 6-7:] SVP STATUTES IN THE UNITED' 
STATES AND SELECTED CASE LAW 
What Does the State Need to Prove to 
Commit Someone? Typically, three ele-
ments must be proven by the state in order 
to confine a person under an SVP law: (a) 
the defendant must have been charged with 
a sexual offense; (b) the defendant must 
have a 'mental disorder' or 'abnormality'; (c) 

(Continued on page 7) 

A Simple Primer 
r instrument used to screen potential SVP 

P e e on , civil commitment candidates maybe intrinsi- 
SOCC from the \Vi1— cally biased against gay and bisexual men 

Hams Institute and men'Whohav'sex with men '(MSM). 
'STATIC99?' and 'ATtC99R' iristrinenIs 
are used to evaluate the dangerousness of 
an offender 'along' a series of ten measures 



          

the defendant is likely to commit sexually 
violent acts in the future.32  
What Is a 'Menial Abnormality'? Statutory 
definitions of mental abnormality are im-
portant in determining whether the SVP 
statute is constitutional. The statute must 
include a provision for a 'lack of control' on 
the part of the individual being committed.39  
This is why most jurisdictions include in 
their definition of mental abnormality (or 
condition/disorder) that the abnormality 
predisposes a person to commit sexual 
offenses with an inability to refrain.38  Many 
states model their definition of mental ab-
normality after Kansas' SVP statute, which 
has been upheld by the Supreme Court.39  
Kansas defines mental abnormality as 'a 
congenital or acquired condition affecting 
the emotional or volitional capacity which 
predisposes the person to commit sexually 
violent offenses in a degree constituting 
such person a menace to the health and 
safety of others.'39  Other states use more 
clinical definitions.37  A major critique is that 
state definitions of mental abormalityare 
to vague or circular to be, useful in narrow-
ing the class targeted by SVP Jaws.38  
What Is a Personality Disorder'? Most 
states also include personality disorders in 
their SVP laws.39  Two states (AZ, VA) 
include personality disorders in their defini-
tion of mental abnormality.19  Ten states 
(FL, IA, KS, MA, MN, NH, NJ, PA, SC, WA) 
require that the individual being committed 
has either a mental abnormality or personal 
ity disorder.4' The criteria for some person-
ality disorders are quite broad. For exam-
ple, estimates suggest that between 40% 
and 80% of all imprisoned males •  would 
meet the criteria for Antisocial Personality 
Disorder. Critics hàye therefthe .raied 
concerns that the inclusion of personaljt' 
disorders in SVP criteria significantly widens 
the class of persons targeted. 
How Do States Define a Likelihood of 
Engaging in Sexual Violence'? For. SVP 
commitment to be constitutional, the idivid-
ual must be likely to reoftend and therefore 
pose a danger to the publi.43  To define a 
'likelihood' of reoffending, some states (IA, 
MO, WA, WI) have a 'more likely than not 
standard.44  Some states use broader ]an-
page, and. some statufes are..silent . 

rely on case law.45  Generally, statutes 
allow for fairly arbitrary determinations. by 
the judge or jury of what 'likely' means.46  
Even defining 'likely' as 'more likely than 
not' is not particularly helpful in narrowing 
the class of individuals targeted by SVP 
laws, since it is not easily determinable 
what counts as more than a 50% chance of 
reoffending.47  
What Is the Burden of Proof for Commit-
ment and Release? Different jurisdictions 
have different levels of proof needed to 
civilly commit someone.:, Ten states. (FL, 
MO, MN, NE, NH, NJ, NY, ND, PA, VA) and 
the federal statute use a. 'clear and.conyinc-
ng' standard, meaning that the evidence 
must show that it is more probable than not 
that the individual meets the necessary 
standards to be committed.48  Ten states 
(AZ, CA, IL, IA, KS, MA, SC, TX, WA, WI) 
use the highest standard of 'beyond a rea-
sonable doubt,' meaning that there must be 

no reasonable doubt the individual meets 
the standards necessary to be committed.49  
It is unclear how the standard of proof 
actually impacts the decision-making of 
jurors.59. 
[pp. 7-8] Can Juveniles Be Committed 
Under SVP Laws? The majority of state 
statutes, as well as the federal statute, are 
silent as to whether juveniles may be civilly 
committed under their SVP laws.5' Howev-
er, some states (PA, IL, MA, WI) explicitly 
allow for SVP commitment of juveniles.52  
How Do States Show Probable Cause? 

Most states require a hearing to determine 
whether there is probable cause to believe 
that a person is sexually violent, but some 
jurisdictions (PA, TX, Fed. Gov.) are silent 
on probable cause.53  
Who Decides if A Person Should Be 

Designated as an SVP - a Judge or a 
Jury? Under most SVP statutes, civil com-
mitment proceedings are initiated when a 
State/County Attorny and/or the Attorney 
General files a petition for SVP commitment 
- typically after written notice from the 
agency with jurisdiction over the individual 
(often the state Department of Corrections). 
Most states require ,,a pre-trial hearing in 
order to determine whether there is roba-
ble cause to believe that the individual is 
sexually vioIent. This usually means that 
if a judge determines that there is probable 
cause to believe that the'individUal is,s,ex-
ually violent, that Individual will rnàin ih 
custody until trial .to determine whether 
the individual will be civilly cørhmJtte is 
held. The majority of juriSdictios allow 
either party, Or the judge, to reqlfest,a jury 
táI as an alternative to the judge  thing 
the dbtermination'as to whethr SVP s(and- 
ards are met 0Iy North  Dakota  eilicit- 
ly denle a jury triat59 -. 

Do StatOs PsyChoIoiCally. Evaluate Po-
tential SVP Oatainees? Some 'statesre-
quire testing as a method for soreeri)ng 
'thdividuáls for SVP considera((bn. For 
exauLnple, Virginia iequires that a 8tatic-9 
be ëompleted for sexual offenders before 
they are releas'ed from prison, and if c'drtain 
scores are niet the individdal ls referred' to 
determiOe whether they meet SVP defini-
tions.58  Some states use testing in etei-
fnining whether an individual mepts jhe 
requirements for mental abnormality.59  For 
example, Texas requires 'testing for psy-
chopathy' but does not specify which test.65  
[pp. 8-9:1 What Is the Static-99 or Static-
99R? Static-99 was developed in 1999 and 
quickly became the default risk assessment 
tool used on sex offenders.6' Although 
early studies indicated it was a better pre-
dictor of recidivism than other similar tools, 
even the most optimistic studies put the 
Stati09's accuracy at only about 70%62  
Notably, selection of the variables for the 
Static-99 was not guided by any theory, but 
rather on the basis of observed correlati&s  
with recidivism. Hanson has acknowledgd 
this possible shortcoming writing that none 
of the items were intended tó'meaure 
psychoIogicify mèaning'ful constructs; they 
were selected purely on the basis ofempi 
cal relationships With recidivism and ease 
Of administration.'63  In 2008-09, both the 
Static-99 and a revised 2002 version were 

re-normed using new and much larger 
samples of offenders, including four sam-
ples from the United States. Then in 2012, 
both the Static-99 and 2002 became the 
Static-99R and Static-2002R (for 'revised') 
with changes to the weighting of the age 
variable that allowed risk scores to de-
crease as offenders aged, in line with data 
suggesting that the likelihood of sexual 
recidivism significantly decreases with age. 
However, even as it has been revised, the 
instrument continues to assign a point to 
offenders with a history of male victims - 
thus resulting in higher scores for gay/ 
bisexual men and MSM. 

Have Courts Evaluated the Constitutionali-
ty of SVP Detention? The Supreme Court 
and lower courts have consistently upheld 
SVP laws. In Kansas v. Hendricks, the 
Supreme Court ruled that Kansas' statute 
was constitutional.66  The Court explained 
that the right to freedom from physical 

.restraint under the Constitution's Due Pro-
cess Clause is not an absolute right.65  
States may protect t.ie public, from danger-
ous people through civil commitment, as 
ong as,. constitutional procedures and 
standards are followed.66  State SVP stat-
utes must couple a proof of future danger-
ousnës 

1. 
 with proof of 'personality disorder 

or.'mental abnormality' that makes it difficult 
for an individual to control their behavior,67  
In Kansas v. Crane, the Court clarified that 
the Constitution requires a determination 
thaV.the individual lacks control over,  their 
actions, but a complete.Iack of con(rol is not 

ecessary,68. In Hendrjcks the Qairt also 
held. .that Krisas. SVP commitment pro-
ceedings didppt jpvolve 'double jeopardy,' 
wuich r,ef,ers to an inclMdual's constitutional 
igIt  pot,  }o. be,. prosecuted twice for the 
same, offense, ...Jhis is because SVP 
proceedirs are-civil as opposed to criminal 
in natuife.7P', 
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How prison systems build up welfare funds - and get away 
with spending other people's money as they please: 

Revenue policies Expenditure policies 

39 prison systems draw revenue from 
commissary purchases. 

9 prison systems can spend the 
money on capital proiects, such as 
construction, improvement, and 
maintenance of facilities. 

19 prison systems draw revenue from 
communications kickbacks, like tele- 
phone, email, and video calling user fees. 

16 prison systems can spend the 
money on educational programming 
and related supplies (but whose 
education?). 

14 prison systems draw revenue from 
confiscated funds, includinq contraband 

25 prison systems allow wide discre-
tion for the use of funds by using 
language like 'primarily' or 'including 
but not limited to' in expenditure 
policies. 

or the accounts of people who escape 
prison, 

16 prison systems have vague language 
that permits wide discretion for identifying 
revenue sources. 

9 prison systems allow the money to 
be spent on self-help programs like 
Alcoholics or Narcotics Anonymous, 
or on expenses related to treatment 
programs. 

17 of the 49 prison systems with welfare funds we could identify did not have lan-
guage specific to fiscal reporting or audits of their funds. 
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MSOP Makes No: 
Impact on Sex Crime 

[Editors], "Minnesota's $100 Million-per-
Year Civil Commitment Frcgram Has No 
Discernible Impact on Sex Crime Pnson 
Legal News (PLN) (October 2024), p48 
Thxt: "A report released on'Aprii, 16:2024 
concluded: that Minnesota's Sex Offé'nder 

'Civil'Comthitment (SOCC) program, which 
is operated by the state Department of 
Ffiim6ri Sériices at a' cost of over 100 
million per year, has "no discernible impact' 
on reducing sexual violence. Released by 
the Sex Offense titiatton and -Policy Re 
source Center (SOL'PC) at Mitchell Ham 
line University of Law, the report concluded 
that Minnesota 'is wasting huge sums of 
money annually locking up a handful of 
people for political gain, rather than ep'end-
ing resources on methods proven to reduce 
[the number 01 incidents of sexual violence 
before they happen. 
Minnesota is one of a handful of states 

that detain a small group of convicted sex 
Offenders after their criminal sentences are 
completed. thder that state's 'Sexually 
Dangerous Persons Act, a court may dater-
mine that the offender is likely to 'commit 
another sex offense if released due tb' 
mental disorder or dysfunction - at which 
point he or she is transferred to SOCC àftér 
release from prison. These commitrnepts 
are reserved for a small frac)ion of sex 
offenders deemed the 'worst of the Worst.' 
In fact, Only 747 peopte are confined within 
secure facHiiies 

Unlike other states that permit civil com-
mitment of sex offenders, Minnesota's 
SOCC program does not regularly review 
detainee risk levels to assess the feasibility 
of transfer to less restrictive confinement. 
Even when a detainee is lucky enough to 
obtain the rare court order authorizing a 
less restrictive placement, it often takes 
years for a transfer from the secure facility 
to community-based detention. These 
factors combine to ensure that the state 
continues to spend large sums of money 
detaining a small group of offenders on the 
most restrictive, and therefore, most expen-
sive preventive detention resource - total 
and indefinite confinement. 

But sex offenders have an extremely low 
overall rate of recidivism. According to a 
2019 survey conducted by the U.S. Depart-
ment of Justice, only 7.7% of sex offenders 
committed another sex offense within nine 
years of release from prison. Minnesota's 
recidivism rate is even lower - only 2.8% 
reoffend within four years of release. Other 
studies have found similarly low rates for 
both low risk' and'high' risk offenders 
meaning' civil commitment provIdes' only 
small reductions in' already IQW recidivism 
rates. ' 

In a 2013 study Grant Duwe, Director of 
Research' at the Minnesota Depailmént of 
dorrections estimated that civil commit 
.ment of'sex offenders teduced :the four- 

"yeár'àèx offense reè)divism rate from .2- to 
1.8%" Thus', Minnesota Spends $100 mil-
lion per' year to achieve a reduction in 
sexual offense recidivism of less than one-
half of one percent 

The vast 'majority of 'sex offense's are 
committed by offeders wit!1  'nç' drlrninal 
records, at least far 'dànduict. 'Mirinesdta 
Would do far better dive6n morley spent 
on' 8OCC to more effective evidence 
based sexual'' violence 'intthentio'ns" the 
report declared, 'such as' 'ti'mr' "preen-
tion adequate services for victims ose*uat 
violence, and practice imprbved perpetrator 
accountability.' Trid report concluded with 
a recommendation for Minnesqta Iawmak 
ers"to repeal SOCC and ithplement p'rOce- 

•'diires to safely sunset' all indefinite civil 
'detention of sex offenders Hdwè''er, the 
report's authors' acknowledged that this 
type of hefoim Js Ct'redie'ty' u'nlièl'y' be-
cause lawmakers are'unwilling to touch a 
political third rail.' See: Sex Offen'se Civil 
Commitment: Minnesota's Failed Invest-
ment and the $100 Million Opportunity to 
Stop Sexual Violence, SOLPRC (April 
2024)." 

PPI Says: Inmate 
Welfare Funds Are 

.Actually Treated as 
Slush Funds for 
Facilities and 

Employee. (Part 1) 

Brian Nam Sonenstein Shadow BudqetS  
How Mass' Incarcèmtion Steals from the 

dor to Give 10' the Prison," Whitepaper, 

Prison Policy Initiative (May 6,2024) 
• "Revenues from communication fees, 

commissary purchases, disciplinary' fines, 
and more flow into 'Inmate Welfare Funds' 
meant to benefit incarcerated populations. 
However, our analysis of prison systems 
across the U.S, reveals that they are used 
fiorD like slush funds that, in many cases, 
make society's most vulnerable people 

'pay-for prison operations, staff salaries, 
benefits, and more. ' 

Prjspns and jails generate billions of dol-
tars each,  yearby. charging incarcerated 
:Peopie and their communities steep-prices 
- for phone calls,video calls, e-messaging, 
money transfers, wand eommissacy purchas-
es.1  A lot of that money goes' back to cor-
rections agencies,in the form of kickbacks. 
Put what.j'iappens to it from there? . As it 
turns out,' much of this money flows into 
special accounts called 'Inmate Welfare 
Funds'2,' These welfare funds are sup-
posed to be used for non-essential pur-

- chaSes thatcolIectively beneflt.the incarcer-
ated.popuiation. In teality, poorly written 
policies and lax oversight make welfare 
,fwndsan.irreistible .target for corruptionin: 
I ails and prisons.,  in many cases corrections 
officials have wide discretion to use welfare 
funds as shadow budgets for subsidized 
essential facility operations, staff salaries, 
vehicles, weapons, and more, instead of 
paying for such things out of their depart-
ment's more transparent and accountable 
general budget. 

How do welfare funds get funded? How is 
the money used, and who gets to decide? 
We analyzed laws and policies governing 
welfare funds in all 50 state' prison systems 
and the federal Bureau of Prisons to find 
out. We identified at least 49 prison sys-
tems that have some form-of welfare fund, 
though it's likely that every system has 
one.6  In most cases, they are funded 
through communications ,fees and store 
purchases, as we mentioned, as well as 
interest accrued on individual trust ac-
counts.7  Some prison systems also fund 
them with sums of money confiscated from 

people Who escape custody, contraband, or 
disciplinary fines. 

Although 'welfare funds are generally 
meant to be.used for recreation equipment, 
entertainment, social and educational op-
portunities, and other non-essential benefits 
for the incarcerated population as a whole, 
prison policies frequently allow them to pay 
for facility construction and maintenance, 
hygiene products for indigent people, re-
lease-related costs8  and other goods and 
services that are supposed to come out of a 
.depaitcnent'sgener.al budget. Our analysis 
revealsthat most policies are so vague that 
prison officials enjoy wide discretion to 
spend.,icarcerated people's money as they 
please - sometimes spending it on luxury 
.perks for. staff: 

(Appendix. B' contains a Sample list of 
specific revenue,' sources, expenditures, 
prohibitions, and vague language drawn 
from different welfare fund policies. 

Only 12 prison systems (24%) explicitly 
prohibit certain kinds of spending, while 
roughly one-third do not specify any trans-
parency or oversight measures for these 
.accjn1s-,1Q.'.ln: stateslike . Iowa, ..North 
Carolina;  and West Virginia, funds can be 

:used on expenses relating to victims" com-
pensation or .reimbursing victims' travel 
expenses. Meanwhile,' journalists Shave 
uncovered multiple instances in which 
millions of dollars were extracted from 
incarcerated populations and not spent at 
all despite the extraordinary needs of peo-
ple on the inside: prisons will sometimes sit 
on heaps of money while jails treat them-
selves to shopping sprees for bullets, break 
room supplies, and gift cards for honey-
baked hams. These corrupt practicesil 
shift essential costs. - historically the re-
sponsibility of governments - to incarcer-
ated people and their support networks and, 
in the process, often force women, low-
income families, and communities of color 
to subsidize mass incarceration." 

(Continued on page 9) 



Are welfare funds helpful or exploita-
tive? 

The rationale behind these welfare funds 
is complicated, controversial, and contested 
among advocates and incarcerated peo-
ple.12 Some believe its useful for incarcer-
ated people to have a pool of money that 
can be used for their collective benefit.13 
and argue that, if these funds are going to 
exist, incarcerated people should have 
greater decision-making power over how 
their money is spent, and officials should be 
more accountable in terms of their use. 
Others argue welfare funds should be abol-
ished on the principle that fees and fines 
should not be extracted from incarcerated 
people and their communities, and state 
and local governments should bear the full 
burden of incarceration, Notably, in some 
places, incarcerated people seem unaware 
these funds even exist because their bal-
ances and expenditures are not shared with 
the population. 

The widespread lack of oversight and 
accountability plays a role in all three of 

'these positions. Roughly öne-third (17 out 
of 49) of prison policies do not mention any 
form of oversight or transparency measures 
for their welfare funds.14 Among the 32 
other prison systems with welfare funds, 
policies mandate a range of annual or bian-
nual audits and reports that summarize 
revenues and expenditures. These audits 
and reports are varidusly required to be 
submitted internally - to 'wardens depart-
ment fiscal offices, or deputy directors; for 
example - or externally to controllers, 
comptrollers, governors, legislators, or other 
bodies. In some cases, there is no clearly 
defined schedule for reporting: lndian&for 
example, specifles.that'periodic audits' be 
conducted by the State Board of Accounts. 
In Georgia, reporting is necessary only 
upon suspicion of fraud, changs in person-
nel managing the fund, or ext'êrisive funding 
shortages. Meanwhile, just five' -states - 
California, Kentucky,: Maryland, Nevada, 
and Washington state.— require that prisons 
post audits publicly wittiiriview of the incar-
cerated population.. . 

Who exactly administers these funds, and 
how they go about doing that, is also un-
clear in many of the policies we reviewed. 
Typically,, welfare funds are run by "her.  
ranking corrections officials, such as a 
warden, deputy warden, chief administrative 
officer, superintendent, director, commis-
sioner, or one of their  -designees. Fourteen 
prison systems have some form of board or 
committee that governs The welfare funds, 
but only three -- California, Minnesota, and 
Vermont - explicitly permit incarcerated 
representatives to participate. Mississippi, 
meanwhile, permits a relative of an incar-
cerated person to serve as a representative. 
Generally, the fund administrator is in 
charge of approving or denying expendi-
tures and keeping track of the funds enter-
ing and leaving the account. Few policies 
explain how often these committees are 
supposed to meet, nor do they go into very 
much detail about their specific responsibili-
ties - and whether a committee exists in 
policy is a separate matter from whether it 
operates in practice. 

Given this context, incarcerated people 
and their support networks should not be 
forced to subsidize government responsibil-
ities through welfare funds. Given the 
general state of (un)accountability in U.S. 
corrections, it will be a tall order to secure 
meaningful oversight and decision-making 
Power over these funds. These piles of 
money seem irresistible to corrections 
agencies, and the potential for abuse and 
corruption is high. But in recognition of the 
lack of consensus about their place in 
corrections - including among incarcerated 
people - as well as the wide variation in 
welfare fund policy, practice, and political 
context, we offer several policy recommen-
dations to help advocates and lawmakers 
mitigate their harms. Explained in greater 
detail in the Recommendations section 
below, these include: 
Ending exploitative pricing schemes in 

communications and commissaries; 
Revising policies on permitted uses and 

prohibitions to be more explicit; 
Implementing independent oversight and 

granting lnc'rcerated people grealéi' 'deci-
sion-making power; and 

Reducing the need to supplement correc-
tions budgets through decarceration. 

How welfare funds subsidize mass 
incarceration 

.Attorney and researcher Stephen 
Raher, who has fought the financial'exploi-
tation of incarcerated people' and,  their 
communities for many years,' Oôined the 
term 'prison retailing' to distill hew:Vendors 
like' phone companies and" 'cOmmis'oary 
contractors transform' state' responsibilities 
into sources of revenue for themselves and 
their: correchenal 'ageiicy' parthe: For 
example, when a prison system takes one 

- Of its responsibilities'- like providing incar-
ceratedpeople with phone seMcest. and 
sells it off to  telecornmunlcatiefls compa-
ny;: it creates .a 'new market. That market 

.operatesby charging,  fees; 'to..serlte users 
fincarcerated 'people 'and their 'conimuni 

.es)', which enriches both the telecom 
company--..(in the form of,  profit) and the 
prison system (in the .form 'of kickbacks), 

'Prison systems deposit their.kickbacksihto 
opaque, unaccountable, and ill-defined 
funds allegedly intended for the "general 
welfare' of the imprisoned.. goputatiort :but 

.which prison administrators can use an 
practically whatever they want. This car-
carat sleight'of hand displaces the financial 
responsibilities of jails .and prisons onto 
impacted communities and rebrands it as 
the selfless goodwill of corrections agen-
cies. And .though it  may not seem like 
corrections staff directly pocket revenues 
from prison retailing, the reality is that 
subsidizing jail and prison operations con-
tributes to their job security, if not directly 
funding their actual salaries and benefit's. 

Herein lies 'a vicious cycle of exploitation 
in the form of an arms race .for higher com-
missions: contractors make their money 
through commissions, and they ensure 
their future profits by. rewarding corrections 
agencies with kickbacks that will entice 
them to renew their contracts. But bigger, 
kickbacks require vendors to continuously 
raise prices to keep their profits growing. 

At the same time, corrections agencies 
come to rely on kickbacks to supplement 
costs that should be paid for out of their 
legislatively appropriated budgets. 

Though welfare funds represent a compar-
atively small proportion of corrections budg-
ets, the millions of dollars sapped from 
incarcerated people are nonetheless signifi-
cant sums of money that jails and prisons 
do not need to secure from lawmakers. 
Without a transparent public budgeting 
process, corrections agencies can grow this 
shadow budget free from scrutiny and over-
sight. In the end, mass incarceration is to 
some degree supported by an inversion of 
welfare for the poor: as scholars Mary 
Fainsod Katzenstein and Maureen R. Wai-
ler explain, 'Instead of serving as a source 
of support and protection for poor families, 
the state saps resources from indigent 
families of loved ones in the criminal justice 
system in order to fund the state's project of 
poverty governance' [by incarceration]. 

Bodycams, bullets, and new jails: Shift-
ing state responsibilities onto incarcer- 
ated communities . , ,. 

1-low do prisons and jails use these funds if 
not for th 'generl welfare' of incarcerated 
péoplé'? And how do they get away with 
spending the money in.these ways,? Our 
anàlyis . shows that,. while some policies 
permit Welfare '.fund dollars to be spent on 
'ti'tngs thàt'should clearly be funded throigh 
:a department's general budget, others are 
.wrien with language so broad that essen- 
t)liy no1ing is 'off mits. For;  example, 
aon'e 'policies, will, declare that the funds 
'must be 'overall' or 'primarily used for .he 
general welfae.oft'ie.population,  or  pan  be 
Sptop.oOSand,Si\iiceS 'including but 
nq1lpiled 'to'.. specific uses. ,These .fe 
vód's provide.sigcant.,iggle room.,that 
correction $ agencies readily exploit in the 
'abs'nce Qf  meaningful oversig[t.. 
.'J abme. cases, 'money .qollecfpd in, the 
ñthe'of.the 'general welfare' of jailed popu-
lations is actually spnt n staff The Dau 
'p1-tin Cothity, (Harrisburg) Jail in .Pennsylya-
)nJa for 'exarnple, collected. $3.4 rnillin 
b1ve'et2Q9,. and 2023. ,A review. Of 
sen,ding,, 'records,  by. journalist Joshua  
Vàug'n for. PennLjvefoun,d that the, vast 
majority of welfare fund expertdiiures. direc- 

b Ofitted 'staff, not incarcerated people: 
How did the county jail spend incarcerated  

'peonies money?  
Examples of expenditures from the, Dau- 

phin County, Pa., jail's In Welfare Fund 
from 2019.to 2023: 

$45,000.00: ' Things that benefit incan-
cerated people 

$835,000.00: Facility maintenance 
(including heating system, repair. & court-
house &' other non-jaitfabilities,pgfade) 

$1,639;000.00' :Thins that beneif'staff 
only,  (inc1udi1 ,stWf of other county, depart-
ment; expOnditures' for: 8ôd'cthis, gun 
range' 'memberstiips,iCbnsultänt fees, new 
staff uniforms, .j'i,ew vehicles, employee 
appreciatio'n 'mOäls,' new frie for staff 
break room, &fltnesS tradkersfar officers.) 

.[Ojnly a small fraction of welfare fund 
expenditures.,  from ?l to ,2023jdieçy 
benefitted people incarceratd in the jail 
"1h enhLive article goO' on i6 mention 

9 

that a county spokesperson defended 
spending welfare funds on these staff perks, 
arguing that 'the current job market makes it 
difficult to retain employees.' 

California provides further examples of 
corrections agencies using welfare funds to 
subsidize carceral infrastructure and per-
sonnel. The Butte County (Chico) Board of 
Supervisors attempted to use $650,000 
from their jail's welfare fund to build a new 
jail before the ACLU sued to stop them in 
2016. Meanwhile, a 2021 investigation 
revealed that Sacramento's sheriff spent 
more than $15 million in welfare fund dollars 
on staff salaries, $1.45 million to purchase a 
camera system; $1 million for parking lot 
improvements; $900,000 for radio leases, 
surveillance cameras, and software to track 
incarcerated people; and $150,000 for 
perimeter fences. 

News reports and audits have uncovered 
other questionable uses of welfare funds. 
..Ahzona's Final County (Florence) Sheriff 

spent over $4 million of welfare fund money 
between 2018 and 2023— at least $217,000 
(or 5.5%) of which was spent on guns, 
bullets, and vests for law enforcement while 
less than $900 (or 0.02%) was spent on 
books for people detained at the jail. In 
Colorado, the El Paso (Colorado Springs) 
County jail's largest expenditure from their 
fund in 2.012 was $664,000 to 'MH Medical 
Services' (the sheriff declined to elaborate 
to reporters what exactly that was). And in 
Los Angeles, California, a 2021 audit of the 
jail's welfare fund (which had a balance of 
nearly $26 million) noted that the 'historical 
practice is to annually,  allocate and spend at 
leas' 51% [of' welfare fund revenue] on 
inmate programs and, up to 49% on jail 
'rn'airitenance.'.,.. 
Excerpt. Notes: 

1 Estimates, of total annual revenues for 
telecommunications, money transfers, and 
commissary purchases are hard to come 
by, but we estimate , a low-end range ,of at 
lqa'st $2.7 billion to $3 billion per year., This 
figure notably does not include revenues 
from video calling and, e-messaging, which 
are iypicàlI' bundled with phone contracts 
and are thus difficult to disaggregate. To 
calculate our rough estimate, we added 
to  getr$99 million in revenue from  money 
tran'sTer, I billion iii phone revenues, $1.6 
billion in, commissary revenues, and $.I7.8 
million in' video revenues .that .we could 
,asce1ain from GIL and Jpay Tel's 2019 
financial statements. ' Unfortunately, other 
vendors, like Aventiv (which owns Jpay and 
Securus) do not disaggregate video reve-
nues from phone revenues. This gave us 
the $2.7 billion figure. The $3 billion figure 
comes. from Worth Rises'. 2020 report The 
prison Industry, which found, annual reve-
'nues'of' around..$,1.4.:billion  for phones 
(xcIuding video calls an e messaging) and 
$1 billion from commissaries We opted 
nqt to include their figures for money trans 

'which' reflected .market value rather 
than revenues. .. . ' 

2, "Inmate Welfare unds" go by many 
'different names, such as Prisoner Benefit 

U'pd', Institution Contingency Funds, The 
Ii)jst Fund, Client Benefit Welfare Ac- 

(Continued, pn. page 10) 
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counts, Resident Welfare Funds, Depart-
ment Assistance Funds, Canteen Funds, 
and others. In some systems, they are not 
named at all but are described in laws and 
policies. While we do not condone the use 
of the term "inmate," we are using it spar-
ingly since "Inmate Welfare Fund" is the 
most common title in policies and available 
research. We use the term "welfare funds' 
elsewhere in the piece. Please note that in 
all cases we are specifically referring to 
funds for incarcerated people, not employ-
ees, as some prison systems have employ-
ee welfare funds as well.... 
6 We could not locate welfare fund poli-

cies in two prison systems, Rhode Island 
and South Dakota. 
7 Individual trust accounts are essentially 

bank accounts for incarcerated people. 
When a person earns money from a job or 
receives deposits from loved ones, that 
money goes into their trust account. These 
accounts can accrue interest, though 
whether the incarcerated person can keep 
the interest depends on the laws and juris-
prudence where they are incarcerated. 
8 Mississippi, for example, uses welfare 

funds to contribute to their "Discharged 
Offenders Revolving Fund," which provides 
money to people leaving prison. 
9 Some prisons have policies regarding 

the provision of loans from welfare funds to 
incarcerated people. Michigan, for exam-
ple, allows welfare funds to facilitate loans 
to help incarcerated people pay for notary 
services, while Vermont prison policy allows 
for the establishment of a lending fund that 
uses welfare fund proceeds to help people 
obtain housing after release. Washington 
State, on the other hand, explicitly bans the 
lending of welfare fund dollars. 
10 In their excellent 2015 article, Taxing 

the Poor: Incarceration, Poverty Govern-
ance, and the Seizure of Family Resources, 
Mary Fainsod Katzenstein and Maureen R. 
Wailer, describe this practice as "an invisi-
ble system of revenue and taxation that 
exploits the ties of family dependency." The 
article goes on to quote a parent of an 
incarcerated person in Washington, who 
notes that they pay taxes on the funds they 
deposit into their son's trust account, which 
are then subject to a 35% deduction. John 
Koster, a Washington State representative 
who introduced a bill to end these garnish-
ments (which died in committee), astutely 
described this practice as "double taxation." 
Katzenstein and Wailer end the article by 
asking whether this constitutes "a system of 
welfare socialism for the better-off that is 
dependent on the predation by the state of 
the poor." 
11 In some cases, policies specifically 

authorize the use of welfare fund for certain 
essential expenses, such as building con-
struction or maintenance. Whether author-
ized by law or policy or simply through 
omission, we argue that the use of funds 
meant for the general welfare of incarcer-
ated people in this manner is unethical and 
exploitative departments have general 
budgets that are appropriated by a public 
legislative process to fund their operations. 
They should under no circumstances be  

extracting dollars from people impacted by 
incarceration to run their facilities. 
12 In addition to reading prison policies, 

financial audits, legislative testimony, and 
news reports, our research for this report 
included gathering perspectives from a small 
group of incarcerated people and advocates, 
via informal conversations. While this was 
by no means a robust survey, our conversa-
tions did yield some insight into awareness 
of and opinions on welfare funds. 
13 In 2021, for example, 011and Reese 

testified to the Maine state legislature about 
the value of welfare funds in promoting men-
tal health, pointing to their use in paying 
program facilitators and purchasing stress 
relief items like equipment for fitness and 
organized sports, board and card games, 
items for the music program, and more. This 
testimony was accompanied by the signa-
tures of "over half the prison population" at 
Maine State Prison. 
14 Somewhat alarmingly, when we re-

quested access to fiscal policies governing 
North Carolina's "Correction Inmate Welfare 
Fund" (also known as the "Central Welfare 
Fund"), we were told by the department that 
there were "currently no fiscal policies in 
place for the North Carolina prison system." 
An official said that "the prison system's 
[fiscal policy section on the website] has 
some old policies from more than a decade 
ago, when the agency was known as the 
Department of Correction," that they were 
"working on updating them for consideration/ 
approval by leadership," and that "those old 
policies have not been in place for several 
years." For these reasons, were unable to 
obtain accurate up-to-date welfare fund 
policies for North Carolina's prison system. 
15 In Pennsylvania, jor example, the 

committee that oversees the fund must give 
approval to the following requests: 

• Pads or similar over $5,000 

• Maintenance or upgrades over $5,000 

• Buildings/sheds for incarcerated people's 
activities/equipment 

• Education software 

• Computers/printers, WIFI 

• Permanent fixtures 

• Staff overtime for all staff 
16 Read our blog post and visit Pris-

onOversight.org  for detailed information on 
the state of oversight and accountability in 
U.S. corrections, including prison oversight 
profiles for each state, information on reform 
efforts, news, and legislative updates. 
17 As scholars Mary Fainsod Katzenstein, 

Nolan Bennet, and Jacob Swanson write, 
"Few sheriff and prison administrators may 
be buying beach houses, but corporate 
commissions/kickbacks are financing their 
occupational livelihoods. Jails, prisons, and 
even general county operations are subsi-
dized with monies levied on services provid-
ed to the incarcerated population and paid 
for by incarcerated men, women and their 
families." 
18 To be more precise, we calculate that 

$19,971.35 is approximately the median 
annual income prior to incarceration for 
people in 2024. This is an adjusted figure 
from our report Detaining the Poor using the  

Bureau of Labor Statistics' CPI Inflation 
Calculator. That report found that people in 
jail had a median annual income of $5,109 
in 2015 dollars prior to their incarcertion - 
less than half (48%) of the median fr non-
incarcerated people of similar ages. 
20 Scholars Mary Fainsod Katzenstein, 

Nolan Bennet, and Jacob Swanson de-
scribe this use of vague language as a 
"legal heist" than conceals many of the 
unaccountable uses of these funds. 
21 In this case, welfare money from 

people detained at the jail was actually used 
to purchase items for an entirely separate 
county department. 
22 In this case, the county was trying to 

use welfare funds generated from incarcer-
ated people's families toward the 1004  cash-
match required to receive $40 mil ion in 
state financing for a new jail. 
Editor's Closing Note: The concluding 
segment of this important article will appear 
in the next edition of ILP. 

"Memo 
TO: My fellow patients at MS 
FROM: Matthew Feeney 
DATE: 11/22/2024 
RE: Data Challenges 
MN Statute § 13.04 and MSOP policy 

Accuracy and Completeness Data Chal-
lenges (#135-5160) ensure your rights to 
records that are both accurate and com-
plete. If you discover data in your MSOP 
records that is inaccurate or incomplete, the 
first step is to request the author make 
corrections. If they don't, yoji then file a 
Data Challenge with E&itive Director 
Nancy Johnston who must respond within 
30 days. If she can't correct the inaccurate 
or incomplete data, then your last step is 
filing a Data Cha1jnge Appeal with the Data 
Practices Office (DPO), who will schedule 
you for a conteted-case hearing in front of 
an Administrative Law Judge. 
This is a lengthy process, but it does work. 

A year after my issue was reported, on 
9/10/24 I finally had my first Data Challenge 
Appeal in court. The Attorney General's 
office represented MSOP, therapists were 
called as witnesses and the hearing lasted 
over 4 hours. I received notice on 11/15/24 
that the Administrative Law Judge found in 
my favor and the Commissioner of Admin-
istration will be issuing a corrective order to 
MSOP to add the missing information to my 
records. I have 6 additional Appeals pend-
ing at the DPO, but it's essential to ensure 
my CAP Assessors are reading accurate 
and complete records. If you have an accu-
racy or completeness concern with some-
thing in your own records, start by reading 
the above policy and statutes, then talk to 
me for further assistance. V for Victoryl" 

Judge Tunheim 
Gives Warning in 

Miles v Harpstead to 
MSOP Policy-Makers  

Gordon Miles v. Jodi Harps teadt et at (No. 
23-2848 (JRT/JFD) Memorandum Opinion  
and Order Adoptinq Report and Recom-
mendation (Sept 30, 2024) 
Editor's Introducton: In this federal constitu-
tional action, MSOP confinee Gordon Miles 
withdrew the surviving First-Amendment 
part of his complaint, while the Fourteenth 
Amendment claim against conditions of 
confinement claimed to comprise punish-
ment was dismissed with precedent under 
the precedent created by the Karsjens case 
in the Eighth Circuit federal Court of Ap-
peals. Nonetheless, Judge John Tunheim 
offered this warning about MSOP: 
Text excerpt: 
[p. 7:] "See Karsjens v. Harpstead, No. 11-
3659, 2022 WL 542467, at "18 (D. Minn. 
Feb. 23, 2022)" ]Findings of Fact, Conclu-
sions of Law, and Order, Doc. 1197, p.  40: 
text: "...[T]he confinement of the elderly, 
individuals with substantive physical or 
intellectual disabilities, and juveniles, who 
might never succeed in the MSOP's treat-
ment program or who are otherwise unlikely 
to reoffend, remains of serious concern for 
the Court and should be for the parties as 
well.17  (Footnote 17: "The Court continues 
to receive numerous letters from civilly 
committed individuals and their family mem-
bers agonizing over the incessant nature of 
confinement. Moreover, for multiple individ-
uals, civil commitment has proven to be a 
life sentence.")] 
[p. 12:1 "...The Court notes that it is dis-
missing these claims because the Eighth 
Circuit significantly narrowed the scope of a 
Fourteenth Amendment claim for confine-
ment conditions at MSOP in the Karsjens 
litigation. However, the Court feels com-
pelled to note that the policymakers who 
have allowed MSOP to persist in its current 
state should not take this Order as a sign to 
rest on their laurels. This court has been 
inundated with claims over the last decade 
from MSOP patients who have meticulously 
documented what it feels like to live in the 
shadow of hopelessness. Having served 
their time behind bars, these individuals 
have now been involuntarily committed to a 
program that many of them have slowly 
begun to realize is temporary in name only. 
They now seek to bring out of the shadows 
and into the light serious allegations about 
the state of their treatment services at the 
Moose Lake facility. Their pleas should no 
longer be ignored - a policy solution is long 
past due." 

* * * * * 
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