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'Mental abnormality' has no recognized 
medical meaning, Trevor Hoppe, Civil Commit-
ment of People Convicted of Sex Offenses in the 
United States, UCLA School of Law, Williams 
Institute, 2 (Oct. 2020). ...[lit is defined in vague 
and circular statutory language that is effectively 
reverse-engineered to apply to anyone who has 
committed an act of sexual violence.' Similarly, 
the diagnostic criteria for many personality disor-
ders are sprawling: according to some estimates, 
between 40 and 80% of all incarcerated men [all 
crimes] meet the criteria for antisocial personality 
disorder. De Matteo, at al., A National Survey of 
United States Sexually Violent Person Leqisla-
(ion: Policy. Procedures, and Practice  at 253. 

Perhaps in part because Sexually Violent Pred-
ator laws sweep so broadly and retain so thin a 
tether to medical pathology, whether civil com-
mitment can deliver on its promise of 'treatment' 
is dubious. Many experts question whether 
common treatment modalities are effective in 
reducing sexual recidivism. See Steven I. Fried-
land, 'On Treatment, Punishment, and the Civil 
Commitment of Sex Offenders,' 70 U. Cob. L. 
Rev. 73, 82(1999); R. Karl Hanson at al., 'First 
Report of the Collaborative Outcome Data Pro-
ject on the Effectiveness of Psychological Treat-
ment for Sex Offenders," 14 Sex Abuse: J. Rsch. 
& Treatment 169, 170 (2002). One of the most 
comprehensive studies to date, California's Sex 
Offender Treatment and Evaluation Project, 
compared offenders treated in an inpatient pro-
gram with offenders in two untreated control 
groups and found no significant differences 
among the three groups in the rates of sexual or 
violent recidivism over an eight-year follow-tip 
period. Janice Marquez at al., 'Effects of a Re-
lapse Prevention Program on Sexual Recidivism: 
Final Results from California's Sex Offender 
Treatment and Evaluation Project (SOTEP),' 17 
Sex Abuse: J. Rsch. & Treatment 79, 79(2005). 
Even if treatment were effective, civil committees 
are disincentivized from participating in it be-
cause it often requires them to admit guilt and 
produce incriminating statements and documen-
tation that can be used as evidence to secure 
their continued confinement. Miller, "Sex Offend- 
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ACLU Foundation New Jersey, "In re Civil Com-
mitment of J.W.," N.J. App.Div. #A-000914-2215 
(Aug. 2023) 
Text Excerpts: 
'Preliminary Statement  

.To civilly commit a person based on a predi-
cate sexual offense, the State must demonstrate 
that the person is 'highly likely' to sexually 
reoffend, among other showings. The meaning 
of 'highly likely' is bounded by constitutional 
breakwaters. Construing it too broadly would 
sanction what the Constitution most abhors: 
confiscating liberty absent strict necessity. 
Here, the Court must decide whether 'highly 

likely' to reoffend means at least 'more likely 
than not' to reoffend. Common sense and ordi-
nary understandings of the phrase 'highly likely' 
are sufficient to dictate an answer in the affirma-
tive. But the doctrine of constitutional avoidance 
buttresses that conclusion. Interpreting the 
phrase otherwise - to authorize the civil commit-
ment of a person who the State fails to prove is 
at least more likely than not to recidivate - would 
give rise to serious substantive due process 
questions.... 

...[T]he State may ...be correct that the deci-
sion to initiate or extend civil commitment should 
be made holistically, informed by varied factors. 
But it cannot ignore that among those factors is a 
mandatory constitutional condition: the State 
must show that the person it seeks to commit 
poses a danger so substantial that their physical 
incapacitation is necessary to protect the public. 
This condition finds expression in the require-
ment that the State show that the person is 
'highly likely' to reoffend, If 'highly likely' does 
not mean, at bare minimum, more likely than not, 
then it means very little. And if it means very 
little, the civil commitment statute is constitution-
ally suspect. 

Statement of Facts and Procedural History  
All Sexually Violent Predator laws share two 

elements, each honed by constitutional caselaw. 
To civilly commit a person convicted of a sexual 
offense, the State must establish that the person 
(1) has a mental disorder or abnormality and (2) 
is likely to commit sexually violent acts in the 
future. Kansas It. Crane, 534 U.S. 407, 423 
(2002).  

er Civil Commitment: The Treatment Paradox," 
98 Cal. L. Rev, at 2114-15. 

Whether because treatment is ineffective, 
because it is a self-incrimination trap, or for 
additional or unrelated reasons, vanishingly few 
civil committees are ever released..,. 

A 2016 data analyss by the nonprofit news 
organization The Marshall Project revealed that 
just 15 percent of the 579 people who have been 
civilly committed through New Jersey's program 
at the Special Treatment Unit in Avenel ('STU') 
have been discharged to the community. George 
Steptoe & Antoine Goldet, Why Some Young 

 Sex Offenders Are Held Indefinitely,  The Mar- 
shall Project (Jan 17, 2016) https://  

w.themarshaIIprolect.orq/20 16/01/27/why-
some-yopunq-sex-offenders-are-held-indeflnitely. 
One committee who spent nine years in the STU 
said that 'We called it the "Pine Box Release 
Program" - because the only way you were 
leaving it was in a box, dead.' Jordan Michael 
Smith, Obscure New Jersey 'Treatment' Facility 
Has a Hiqher Covid-19 Death Rate Than Any 
Prison in the Country,  The Appeal (June 4, 
2020). https://theappeal.orq/obscure-new-iersey-
treatment-facility-has-a-higher-covid-19-death-
rate-than-any-prison-in-the-country.  

Physically and figuratively, little separates the 
STU from a prison. See id. (quoting another 
committee who stated, 'They don't consider you 
prisoners, but they treat you like prisoners'). 
ARGUMENT 

I. Substantive Due Process Principles Require 
the State to Prove That the Person It Seeks  
to Civilly Commit Is at Least More Likely  
Than Not to Reoffend.  
In 2002, the New Jersey Supreme Court 

[held, in] In re Commitment of WZ., 173 N.J. 
109, 126 (2002), [that] to involuntarily commit a 
person under the SVPA, ...the State must 
demonstrate 'that the individual has serious 
difficulty in controlling sexually harmful behavior 
such that it is highly likely tht he or she will not 
control his or her sexually violent behavior and 
will reoffend.' Id., at 132 (emphasis added).... 

A. When the State Civilly Commits a Person 
without Demonstrating That the Person 
Presents a Predictable Danger, It Imper-
missibly Inflicts Punishment. 

Civil commitment 'effects a great restraint on 
individual liberty' and entails an 'extraordinary 
degree of state control' over committees' autono-
my. In re Commitment of S.L., 94 N.J. 128, 137, 
139 (1983). Indeed, because 'confinement under 
the [SVPA] is theoretically without end... it con-
stitutes a greater liberty deprivation than that 
imposed upon a criminal defendant who, in all 
but a handful of cases, is given a maximum 
release date. A more onerous impairment of a 
person's liberty interest is difficult to imagine.' 
State v. Bellamy, 178 N.J. 127, 139 (2003) 
(quoting In re Commitment of DL., 351 N.J. 

(Continued on page 2) 

Editors Introduction: The reigning caselaw 
standard for substantive due process purposes 
within the Fourteenth Amendment requires 
(among other things) a high likelihood of re-
offense to justify SOCC commitment. However, 
courts in states with SOCC laws often distort the 
meaning of Thigh likelihood' beyond recognition, 
ordering commitment even when actuarial proba-
bilities are as low as 10% likelihood - or even 
less. Now the ACLU of New Jersey has 
launched a frontal assault on this practice, seek-
ing to require SOCC decisions to conform to this 
standard. Here is their reasoning on this. 
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Super. 77, 90 (App. Div. 2002)); see also In 
re Commitment of D. Y. 218 N.J. 359, 372 
(2014) (noting the substantial curtailment of 
liberty that civil commitment involves). 

The States power to exact this extraordi-
nary deprivation of liberty is circumscribed 
by state and federal substantive due pro-
cess guarantees.2  

If 'highly likely' does not mean, at 
bare minimum, more likely than 
not, then it means very little. And if 
it means very little, the civil com-
mitment statute is constitutionally 
suspect. 

• , .Not just any generic dangerousness 
finding suffices to clear the constitutional 
check on the State's authority to subject an 
individual to civil commitment. In Kansas v. 
Hendricks, the U.S. Supreme Court under-
scored that 'lack of volitional control, cou-
pled with a prediction of future dangerous-
ness' distinguished the dangerous civil 
committee 'from other dangerous persons 
who are perhaps more properly dealt with 
exclusively through criminal proceedings.' 
521 U.S. 346, 360 (1997) (emphasis add-
ed); see also Crane, 534 U.S. at 413 
(interpreting the volitional control element to 
mean 'serious difficulty in controlling behav-
ior'). It is this distinction that redeems civil 
commitment laws, 'lest (they] become a 
'mechanism for retribution or general deter-
rence' - functions properly those of criminal 

'law, not civil commitment.' Crane, 534 U.S, 
at 412 (quoting Hendricks, 521 U.S. at 372-
73 (Kennedy, J. concurring)). 

B. Predictions of Future Dangerous-
ness Have Force and Meaning Only 
When They Contain Estimations of 
Probability. 

If the State is empowered to indefinitely 
and involuntarily confine individuals without 
proving that they are at least more likely 
than not to reoffend, it will regularly violate 
the substantive due process rights of civil 
committees.,.. lIlt is incumbent upon courts 
'to be as precise as possible when describ-
ing the required level of likelihood of that 
harmful behavior,' to. 

Yet here, the State here refuses to define  
'hiqhly likely' to reoffend with reference to 
any baseline probability. This refusal is  
nothinq short of a constitutional scandal. If 
'highly likely' has no replicable meaning or 
measure, no fixed floor, then the SVPA is 
without constitutional guardrails, and the 
State is free to seek to commit any person 
who meets its opaque, subjective, and 
shifting criteria. 

In fact, the 'standard' the State seems to 
endorse is a bare tautology capable of 
covering every current or potential civil 
committee: 

[A] threat is proven by demonstrating that 
the person has serious difficulty controlling 
his sexually harmful behavior such that it 
is highly likely that he will not control his 
sexually violent behavior and will reoffend. 
A significant threat necessanly exists 
whenever a mental condition resultinq in  
serious difficulty controlling behavior is 
found. [emphases added) 

(State's Brief at 14 (citations and quota- 

tion marks removed).] 
In other words, apparently, anyone with 

serious difficulty controlling their behavior 
such that they are highly likely to reoffend 
will necessarily have serious difficulty con-
trolling their behavior, making them highly 
likely to reoffend. This standard is without 
any coherent content, let alone limiting 
principle. It merely begs the question: what 
does 'highly likely' mean? 

To be sure, probability predictions are 
imperfect proxies for dangerousness. But it 
is contrary to caselaw and common sense 
to imagine that 'highly likely' could have an 
ascertainable and consistent meaning 
detached from estimations of chance. 
Accepting that probability is integral to 
likelihood determinations, as courts have 
done repeatedly, see e.g., R.F,, 217 N.J. at 
156, the very least that highly likely' could 
mean is above even odds. Proof that a 
person is, at minimum, more likely than not 
to reoffend is necessary - though often 
insufficient - to ensure that the SVPA is 
applied in conformity with substantive due 
process, and not in a manner that is arbi-
trary or excessive.' 
Notes 
1 '"Mental abnormality' means a mental 

condition that affects a person's emotion-
al, cognitive or volitional capacity in a 
manner that predisposes that person to 
commit acts of sexual violence.' N.J.S.A. 
30:4-27.26 

2 The United States Supreme Court has 
repeatedly declined to articulate the 
standard of review that applies to sub-
stantive due process challenges in the 
civil commitment context. However, 
short of pronouncing that civil commit-
ment laws are subject to strict scrutiny, 
the Court has viewed them with notably 
'heightened concern.' See Eric Janus & 
Wayne A. Logan, 'Substantive Due 
Process and the Involuntary Confine-
ment of Sexually Violent Predators,' 35 
Conn. L. Rev. 319, 364 (2003). 

New Chief Justice 
of NY Top Court 

Urged End to SOCC 
in 2017 Opinion. 

Rob Rosborough, 'Judge Rowan Wilson, in 
Strong Dissent, Would Scrap Civil Commit-
ment for Sex Offenders,' [periodical cite not 
yet known) Nov. 3, 2017. 
Text: 

'Judge Rowan Wilson isn't afraid to step 
out on a limb when he sees inequity or 
incongruity. He reminds me of another 
independent commercial litigator that once 
sat on the Court of Appeals - former Judge 
Robert Smith. Judge Smith was well-known 
not only for his voracious questioning at oral 
argument, but also for pointing out in dis-
sent areas of the law that need fixing. One 
such Judge Smith dissent was in Matter of 
State of New York v. Shannon S. (20 
NYS3d 99, 112 (2012) (Smith, dissenting), 
where he called out civil commitment of sex 
offenders after their imprisonment as consti- 

tutionally dubious, 
Judge Wilson has now shown he's willing 

to follow in Judge Smith's footsteps, author-
ing his own strong dissent against the Men-
tal Hygiene Law Article 10 civil commitment 
system. In Matter of State of New York v. 
Floyd Y. (Anonynous) (No. 102), which I 
previewed here, the State sought to civilly 
commit a sex offender after his term of 
imprisonment had ended. To do that, the 
State was required to show that Floyd Y. 
suffered from a 'mental abnormality' as 
defined under Article 10 of the Mental Hy-
giene Law. 

A jury said that Floyd did, but Supreme 
Court set aside the verdict, holding that the 
question of expert evidence that the state 
presented didn't satisfy its burden to commit 
Floyd against his will after he had served 
his time. The Appellate Division, First De-
partment reversed both orders and reinstat-
ed the jury's verdict that the sex offender 
had a mental abnormality. The Court held 
that the diagnosis of pedophilia here was 
sufficient to establish that Floyd should be 
involuntarily committed. The Court was 
careful, however, to limit its holding to the 
particular facts of this case. The majority of 
the Court of Appeals agreed, finding that 
the State had proved mental abnormality 
with littler difficulty. 
Judge Rowan Wilson, however, vehe-

mently disagreed in a strong dissent that 
argues that the mental abnormality standard 
for civil commitment is unworkable and 
constitutionally infirm. Although Judge 
Wilson is quick to admit that Floyd has done 
many, many bad things, '[t]he issue here, 
though, is not whether Floyd Y. is good or 
bad, or whether he spent too little time in 
prison, or whether he will commit some 
future crime if released from SIST.' Under 
Article 10, the question Is whether a sex 
offender has a 'condition, disease or disor-
der that (1) predisposes [a person] to the 
commission of conduct constituting a sex 
offense' and that '(2) results in that person 
having serious difficulty in controlling that 
conduct' (Mental Hygiene Law § 10.03[1]. 
History tells us, Judge Wilson noted, that 
that question is a fiction for which there can 
be no measurable answer: 

We now have ten years of experience 
with Article 10, and the truth that emerges 
from our decisions is that the question of 
whether human behavior is volitional or 
predetermined is no more tractable than it 
was thousands of years ago. 
After pointing out the faults in the State's 

evidence, including emphasizing that there 
is a razor-thin difference between being 
unable to control sexual impulses that 
would go to show a mental abnormality and 
an impulse just not resisted that wouldn't, 
Judge Wilson argued that the mental abnor-
mality standard just doesn't work: 

The fundamental problem is this: we 
have no way to know whether the fault lies 
with ourselves or with our stars. Why we 
do what we do dates at least to the disa-
greement between the Stoics and Aristo-
tie. Today, the debate continues, more 
often framed around brain chemistry and 
physics than philosophy or religion. Article 
10 asks us to prove the unprovable: a  

mental abnormality caused me to have 
serious difficulty controlling my actions, or 
as Flip Wilson put i 'The devil made me 
dolt,' 
The scientists agree and the Court's sex 

offender cases all show, Judge Wilson 
argues, that there is no valid scientific meth-
od to determine whether an offender has a 
sufficient mental abnormality to justify civil 
commitment, As Judge Wilson put it, 'we in 
the legislative and judicial branches have 
erred in uniting psychiatric principles and an 
impossible legal standard in an unhappy 
marriage, when the experts themselves 
have plainly objected,' 

There's a solution to this problem, Judge 
Wilson pointed out. If the State believes 
that criminal sentences for sex offenses are 
too short, the Legislature can lengthen 
them. The State should not, however, be 
able to use civil commitment to revoke the 
liberty of a defendant who has served his 
criminal sentence based on an unprovable 
standard. 

'The prosecution and reduction of sex 
crimes is tremendously important. Howev-
er, the stakes of potential indefinite con-
finement are as high as they come, and 
require a reformulation of the relevant 
standards to adhere to the scientific princi-
ples and medical methodologies that have 
governed our civil commitment processes 
under Article 9 and the Correction Law. 
Article 10's standard cannot properly 
distinguish between the typical recidivist of 
dangerous sexual crimes, for whom we 
have the criminal justice system, and 
something more. In Kansas v. Hendricks, 
Justice Kennedy observed: 'if it were 
shown that mental abnormality is too 
imprecise a category to offer a solid basis 
for concluding that civil detention is justi-
fied, our precedents would not suffice to 
validate if (534 US at 412). It is time to 
admit that the emperor has no clothes." 

Editors closinq note: New York Governor 
Kathy Hochul recently appointed this judge 
to be the Chief Justice of New York's top 
court, the Court of Appeals (equivalent to 
Minnesota's Supreme Court). That nomina-
tion was confirmed by the New York Senate 
on April 18, 2023. Perhaps rays of sunlight 
are beginning to break through the clouds. 

SCOTUS Itself 
Affirmed & Dissemi- 
nated Sex Offender 

Myths. 
Jacob Sullum, 'How the Supreme Court 
Has Promoted Myths about Sex Offender 
Registries," Titus House Newsletter, (May 
2023), pp.  2-3. 
Text Excerpts: 
'This Sunday, March 5, marks the 201,  

anniversary of Smith v. Doe [538 US 84, 
155 L Ed 2d 164, 123S Ct 1140 (2003)] a 
U.S. Supreme Court decision that approved 
retroactive application of Alaska's sex of-
fender registry, deeming it preventive rather 

(Continued on page 3) 
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Just as true as sex offender myths 

than punitive. That ruling helped propagate 
several pernicious myths underlying a policy 
that every state has adopted without regard 
to its justice or effectiveness. 

Writing for the majority in Smith, Justice 
Anthony Kennedy took it for granted that 
collecting and disseminating information 
about people convicted of sex offenses 
made sense as a public safety measure. 
But that premise was always doubtful. 

The vast majority of sexual assaults, 
especially against children, are committed 
by relatives, friends, or acquaintances, and 
the perpetrators typically do not have prior 
sex-offense convictions. That means they 
would not show up on a registry even if 
someone bothered to check. 

It is therefore not surprising that research 
finds little evidence to support Kennedy's 
assumption that publicly accessible regis-
tries protect potential victims. Summarizing 
the evidence in a 2016 National Affairs 
article, Eli Lehrer noted that 'virtually no well 
-controlled study shows any quantifiable 
benefit from the practice of notifying com-
munities of sex offenders living in their 
midst.' 

To reinforce the logic of registries, Kenne-
dy averred that 'the risk of recidivism posed 
by sex offenders is "frightening and high 
He was quoting his own opinion on an 
earlier case [McKune v Lila, 536 US 24, 34, 
153 L Ed 2d 47, 122 5 Ct 2017 (2002)), 
which in turn relied on an unsubstantiated 
estimate from a source who has publicly 
and repeatedly disavowed it. [See: Ira 
El/man & Tara El/man, titled "Frightening 
and High': The Supreme Court's Crucial 
Mistake about Sex Crime Statistics," 30 
Constitutional Commentary 495 (2015).] 

According to Kennedy's paraphrase, 'the 
rate of recidivism of untreated offenders has 
been estimated to be as high as 80%.' By 
contrast, a 2003 Bureau of Justice Statistics 
study found that the three-year recidivism 
rate for sex offenders was 3-5%. 

Studies covering longer periods find higher 
recidivism rates, but still nothing like 80%, 
even for high-risk offenders. Despite its 
empirical emptiness, Kennedy's 'frightening 
and high' claim has been quoted again and 
again in legal briefs and judicial opinions 
across the country. 

Although registries are ostensibly based 
on the risk of recidivism, they apply indis-
criminately to broad classes of people, even 
when there is little reason to think they pose 
an ongoing danger. Dissenting in Smith, 

5) Is coerced sexual offender treatment 
therapeutic? 

6) Is there any incentive for a defendant to 
engage in any meaningful therapy pro-
grams while in prison if what is said 
during such participation can be used 
against the defendant after his sentence 
terminates? 

7) Will Hendricks lead to long-term commit-
ments of those who 'act out' sexually at 
civil mental hospitals? 

8) Will Hendricks lead some prosecutors to 
use involuntary civil commitment as a 
means of 'boosting' criminal cases?99  

There is no doubt that the answers to these 
questions underscore further the anti-TJ 
nature of the Hendricks decision,99  

This is all especially toxic in the context of 
quality/availability of counsel,97  a topic that 
has received little scholarly or policy-based 
attention.96  Those very variables that make 
SVPA litigation different - the need for 
lawyers to be able to understand, contextu-
alize, and effectively cross-examine about 
specific actuarial tests; the need for lawyers 
to be able to 'get' when an expert witness is 
needed to rebut the state's position; and 
the need for lawyers to understand the 
potential extent of jury bias (making the 
ideal of a fair trial even more difficult to 
accomplish) - all demand a TJ approach to 
representation and to litigation.99  

p. 168. ...[C]urrently, TJ is completely 
absent from SVPA proceedings. 05  We; 
believe that adoption of our effectiveness-of 
counsel remedy'06  might be the most im-
portant way of remediating this absence. 

Dr. Birgden has argued that TJ can be 
used to support the principle of desistance 
- a gradual or emergent process through 
which people cease and refrain from persis-
tent offending in a human rights frame-
work110  - in an international human rights 
setting, in the specific context of the treat-
ment of sexual offenders." 

p. 169: Further, we need to carefully 
reconsider the practice of making 'clinical 
adjustments' to actuarial findings. R. Karl 
Hanson has thus noted the 'ongoing con-
troversy concerning the likelihood that 
clinical adjustments will dilute, rather than 
enhance actuarial predictions';' 5  others 
have similarly concluded, 'Little evidence 
supports an optimistic point of view,"6  
According to one prominent forensic psy-
chologist, the use of such adjustments 
enables evaluators to 'master ways of 
using [actuarial instruments] counter-
therapeutically." 7  

pp. 169-70: Residency restrictions should 
be completely dismantled due to their anti-
therapeutic effect and unfounded ability to 
have any impact on diminishing re-offense 
and making communities safer. If we 
choose to still have some form of communi-
ty monitoring, it must be done through an 
individualized assessment of risk, likeli-
hood, and danger based on credible, peer-
reviewed studies and ethical evaluations.125  
We should encourage and reward offend-
ers' efforts to engage in community service 
and acknowledge genuine attempts to live 
offense-free and contribute to society . To 
quote the late Professor Bruce Winick, 

(Continued on page 4) 

case law and legislation? We can think of 
several overlapping reasons. 

First is the fear of being seen as 'soft on 
crime,' imperiling the judge's reelection 
chances. The literature is replete with 
studies of political campaigns - many of 
which were successful - that turned on this 
precise issue.8' 

Next, judges are traditionally averse to 
endorsing or utilizing any intervention that 
might be perceived as being 'touchy-feely.' 
In this context, New York Chief Judge Jona-
than Lippman has stated, 'Some see the 
specter of well-meaning but misguided 
"touchy-feely' judges intent on pursuing 
rehabilitation and their own personal con-
ceptions of social justice at the expense of 
punishment and accountability.'82  

pp. 165-66: Third, like the general public, 
judges have, by and large, bought into the 
myths about sexual offending and sexual 
offenders discussed earlier and the impact 
of sexual offender laws on the general 
public.'82  Thus even though procedural 
fairness should be the touchstone of the 
judicial process84 it is very difficult to 
achieve this in sexual offender cases, 
where the public - and many judges - reject 
the notion that this cohort of offenders even 
deserves 'procedural fairness,' in spite of 
the fact that such fairness inevitably in-
creases compliance with court orders.99  

p. 166: Fourth, Judges have a deep need 
to convince themselves that the 'system 
works.' Judges typically express great faith 
in the adversary system,86  and their state-
ments typically reflect deep-seated 
'attachment to commonly held beliefs,'81  
notwithstanding the reality that 
'subconscious influences can cloud their 
decisions and impede their legal reasoning' 
even when 'they desire to render a "fair:" 
decision.'99.... 

Professor Eden King notes that 'attitudinal 
forces may be coupled with cognitive biases 
that lead judges to focus on information that 
confirms their preconceptions (i.e., confir-
mation bias); to recall vivid and emotionally 
charged aspects of cases (i.e., the availabil-
ity heuristic), and to interpret information 
that reinforces the status quo as legitimate 
(i.e., system justification biases).'9' 

pp. 166-67: We believe that the same sort 
of 'contaminat[ionj'  takes place in the sexual 
offender arena as well. 

Certainly there is no question that Kansas 
v. Hendricks 93  is as dissonant with thera-
peutic jurisprudence values as any case 
imaginable.94  Writing about Hendricks, 
Professor Ken Gould rhetorically asked 
these eight questions left open by that 
decision: 
1) Is Hendricks therapeutic for the public or 

for victims? 
2) After Hendricks, does the allegedly 

'dispassionate' police power give way so 
as to satiate public rage? 

3) Is it possible for any such scheme to be 
therapeutic without the provision of man-
datory postrelease outreach? 

4) Does the fact that therapy does not start 
(under the Kansas statute, at least) until 
after the defendant's sentence ends 
attenuate any potential therapeutic out-
comes? 

Justice Ruth Bader Ginsburg noted that 
Alaska's law 'applies to all convicted sex 
offenders, without regard to their future 
dangerousness.' 

One of the men who challenged Alaska's 
law, Ginsburg pointed out, 'successfully 
completed a treatment program' and 
'gained early release on supervised proba-
tion in part because of his compliance with 
the program's requirements and his appar-
ent low risk of re-offense'.... 

That man nevertheless was required to 
renew his registration four times a year for 
the rest of his life. The online registry in-
cluded his name, photograph, criminal 
record, address, physical description, date 
of birth and place of employment, along with 
the license plate numbers of vehicles he 
used. 

Kennedy minimized the consequences of 
publicly branding people as presumptively 
dangerous sex offenders, calling it 'less 
harsh' than revocation of a professional 
license. But as Justice John Paul Stevens 
noted in his dissent, there was 'significant 
evidence of onerous practical effects of 
being listed on a sex offender registry,' 
ranging from 'public shunning, picketing, 
press vigils, ostracism, loss of employment 
and eviction' to 'threats of violence, physical 
attacks, and arson.' 

Those predictable costs, combined with 
local restrictions on where registrants may 
live and which locations they may visit, 
undermine rehabilitation and continue to 
punish registrants long after they have 
completed their sentences. That is why 
several state and federal courts have con-
cluded, contrary to what the Supreme Court 
said in Smith, that registration schemes are 
punitive in effect. 

Activists who oppose registration ... are 
clearly right in arguing that the illusory 
benefits of public registries cannot justify 
the burdens they impose." 

Shaming the Con-
stitution, Ch. 8 Ex-
cerpts, Part 2 of 2, 

& Conclusion 
Michael L Perlin & Heather El/is Cucolo, 
Shamina the Constitution: The Detrimental 
Results of Sexual Violent Predator Leqisla-
tion (Philadelphia: Temple Univ. Press, 
2017), Chapter 8: "Therapeutic Jurispru-
dence and Conclusion", Segment 2 of 2, & 
Conclusion. 
Editors Note: This is the last installment of 
excepts from this landmark book by two of 
the foremost legal experts in the field of sex 
offender civil commitment. Capping this 
final part of this last chapter, authors Perlin 
and Cucolo sum up the most important 
points of the book, urging readers to ponder 
such points and to further explore the is-
sues raised in the book. 
Text excerpts:  
p. 165: "Why has the legal system been 
reluctant to adopt Therapeutic Jurispru-
dence (TJ) principles in sexual offender 
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'Modern-day sex offenders should also be 
offered the possibility of redempti0n 176  
Feel good legislative designs and agendas 
should be abolished, in that they serve no 
other purpose but to humiliate, label, and 
dehumanize the individual. And, as we 
have discussed previously, such legislation 
frontally violates international human rights 
awl2? 
pp. 170-71: Conclusion 
In our introductory chapter, we set out to 

demonstrate how our current sexual offend-
er laws (statutes and court decisions) and 
policies (administrative rules) 'shame the 
constitution and stain the political and social 
fabric of our nation." We believe we have 
done exactly that. Our laws and policies 
incorporate the worst of sanism and of 
pretextuality and employ the cognitive-
simplifying processes of heuristics and false 
'ordinary common sense'137  to poison our 
system through misguided shaming and 
humiliation.138  Sexual offenders - the 'alien 
other'" - are subject to sanism in every 
aspect of these laws and policies. Media 
obsessions trigger the availability heuristic 
and the representativeness heuristic, 
'causing the public to perceive most or all 
so-called sex offenders as extremely threat-
ening and intractably deviant.'"'° We 
'generalize and wrongly stereotype persons 
with mental disorder in order to justify preju- 
diced decision making against 141 

These stereotypes are at their most virulent 
when it comes to the population we are 
discussing here. 
If state legislatures were to radically 

change their focus by rejecting shibboleths 
and platitudes and draconian penalties, and 
were, rather, to seek to create remedial 
solutions to the underlying problems that 
hinder rehabilitation and reintegration into 
the community, by tailoring treatment to 
assist in reentering society;  142  if the mass 
media were to step back and acknowledge 
the dangerous, fearful, hysterical, and coun-
ter-productive frenzy that has been created 
- a frenzy that has resulted in purported 
solutions that 'do nothing to actually offer 
safety and security':143  if an authentically 
rigorous effectiveness-of-counsel-standard 
were to be enforced;144  if recidivism was 
actually considered in light of recent stud-
ies; if courts adhered to evidentiary rules 
and applied constitutional rights afforded 
other general civil committees; or if legisla-
tures reconsidered SVPA laws as quasi-
criminal, then, and only then, might some 
progress be made. 

Consider here how TJ-focused lawyers 
could initiate conversations with SVPA 
clients prior to the start of a hearing:145  
• Have you considered all the potential 

outcomes if you either acknowledge your 
guilt or adhere to denying guilt?146  

• Are there witnesses we could call to 
testify on your behalf who would give the 
judge a fuller picture of who you are? 147 

• Are there any organizations that you 
were active in before you were incarcer-
ated - church, civic group, anything like 
that? Is there someone from one of 
these groups whom you'd like me to 
contact on your behalf? 

• Are there records or documents in the 
file of this case that you'd like to see so 
that you can tell if there are any maccu-
racies?146  

• Some of these documents are pretty 
hard to understand; are there any that 
you need help with? 

• Is there anything troubling you that you 
haven't told me about? Do you want me 
to see if I can arrange for an outside 
expert to come see you to talk about it? 
149 

• If we lose and you remain institutional-
ized, are there arguments I should make 
to best ensure your emotional well-being 
'while inside'? 

pp. 171-72: Beyond these issues, consider 
how our domestic laws - and the laws of 
many other nations'50  - flaunt international 
human rights law.16' We willfully blind 
ourselves to the reality that offenders - all 
offenders, including those deemed to be 
sexually violent predators -- have enforcea-
ble human rights and 'should expect hu-
mane treatment from corrections and its 
practitioners';152  it is crystal clear that that 
does not happen in the case of the popula-
tion we are discussing here. Every relevant 
UN Convention and Covenant is violated 
with impunity, locally and around the world. 
As we noted earlier, American jurisdictions 
could learn from some other nations that 
actually consider the depth and complexity 
of the underlying issues before offering the 
sorts of legislative solutions that, while 
popular with voters and much of the media, 
actually make matters worse (both by fla-
grantly violating the civil rights and liberties 
of the cohort of those who offend and by 
making the world a less safe place for all of 
us). 

If there is any shred of hope in this con-
cededly dismal recounting, it is our belief 
that therapeutic jurisprudence may be the 
pathway to redemption. Some twenty years 
ego, writing about civil commitment, right to 
treatment law, and right to refuse treatment 
law, one of us (MLP), writing with others, 
said, 'We believe that therapeutic jurispru-
dence analyses may be a strategy to re-
deem civil rights litigation in this area and to 
reinvigorate this body of mental health 
law."52  A few years later, this thought was 
expanded to argue that TJ 'carries with it 
the potential to offer redemption for all 
mental disability law,' and then, yet later, 
'to redeem the law for (all] persons who 
have been margin alized."55  

There is no group more marginalized than 
the persons about whom we write here, and 
this marginalization consistently reduces the 
'citizenship potential' of these individuals 
and may in turn 'diminish their investment in 
mainstream social values and increase their 
resentment toward society.'156  We believe 
that it is only through therapeutic jurispru-
dence that this marginalization may abate 
and that we may be able to better structure 
a coherent and constitutional system that 
actually provides increased treatment as 
well as safety and security in ways that do 
not compromise core due process values. 
In this way, we hope, the stain on our Con-
stitution will eventually be cleansed." 
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Self-Advocacy in 
Treatment Terms 

by SnxJfl, "Russell John Hatton Blog Dedi-
cated to Healing" 
Text: 

'Far too often our road to recovery story 
falls to the wayside. I want to change this. 
We often see on the news or for those in 
the community, social media, a quick news-
flash or post about a 'convicted sex offender 
being released to the community,' ... there 
is often a community notification and the 
person has to register. But what about this 
person does society really know? Do they 
know how many hours/years of treatment 
they've gone through? Do they know their 
road to accountability for the harm or hurt 
they caused? Do they know that they are 
currently successful in the community, 
working a fulfilling job or career? That they 
have developed a healthy capacity for 
relationships stability? That they are possi-
bly married, with a family? Obviously some 
of this information is up to the person to 
share, but I want to humanize your life You 
did the work, so I am asking that you now 
share the changes that you have made 
towards becoming the healthiest version of 
yourself. 

How can we accomplish this" 
• I recently started a new blog: Sex 

Offense Healing, 

• The blog address is: soheal• 
ing.biogspot.com. 

My blog is dedicated to healing both vic-
tims and survivors of sexual violence, fami-
lies, and Individuals Convicted of Sexual 
Offenses (lCSO). 

There is healing when an ICSO can be 
accountable for the mental, emotional and 
physical hurt and harm their actions have 
caused. 

lCSOs can demonstrate this when they 
can share their remorse, their empathy and 
compassion, and the work they have done 
to understanding the harm and hurt they 
caused, and accountability for their healing. 
I want to provide you an opportunity to tell 
your road to recovery story to the world. 

What I am looking for in your story is: 
• Remorse for the harm or hurt inflicted. 

• Individual Accountability. 
• Empathy and Compassion. 

• Persona! Growth and Change. 
What work have you done to take account-

ability for your abusive actions and what 
does this accountability look like in the 
present? 

If you were to be asked why you made the 
choice to sexually abuse, how will you 
answer this question? This will require 
some perspective taking. 

What were the contributing factors that led 
you to commit sexual abuse? 

What work have you done to ensure you 
will not sexually abuse again? 

If you were to write an apology letter, what  

might it say? 
Is there anything that you want people to 

know about your personal growth" 
Information request: 
Your name and contact information in the 

submission and if you want others to con-
tact you. The material must be relevant to 
the blog. Please only identify the victim/ 
survivor by their initials. 
Please keep your submission limited to 

500 characters. Thank you. 

Want to tell your sex offense healing 
story? Mail all submissions to: 

Mr. Russell J. Hatton 
1111 Highway 73 
Moose Lake, MN 55767-9452 

Compulsory Psychi- 
atric Interviewing 

in SO Conmiitment: 
a Self-Incrimination 

Violation 

Ken Fielding, "Compulsory Psychiatric 
Examination in Civil Commitment and the 
Privilege against Self-Incrimination," 9 
GonzagaL. Rev. 117 (1973) 
Text Excerpts: 
pp. 118-19: "1. Introduction 

[T]his article proposes that a defendant 
in a commitment proceeding has the right 
under the fifth and fourteenth amendments 
of the United States Constitution to refuse 
to cooperate in the statutory mental exami-
nation. 
II. The Origin, Policy, and Scope of the 
Fifth Amendment 

...The privilege may be claimed in admin-
istrative proceedings.9  . . . in-custody interro-
gations13.... Thus, the Supreme Court has 
stated: 

The privilege is not ordinarily dependent 
upon the nature of the proceeding in 
which the testimony is sought or is to be 
used. It applies alike to civil and criminal 
proceedings, wherever the answer might 
tend to subject to criminal responsibility 
him who gives 

p. 124: B. The Policy of the Privileqe 
Miranda v. Arizona,33 .. states: 

[T)he privilege has come rightfully to be 
recognized in part as an individual's sub-
stantive right, a 'right to a private enclave 
where he may lead a private life. That 
right is the hallmark of our democracy.' 
United States v. Grunewald, 233 F2d 556, 

(Continued on page 6) 
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579, 581-82 (Frank, dissenting), revd 353 
U.S 391 (1957). 

Policies [of the privilege] point to one 
overriding thought: the constitutional foun-
dation underlying the privilege is the re-
spect a government - state or federal - 
must accord to the dignity and integrity of 
its citizens. ..In sum, the privilege is 
fulfilled only when the person is guaran-
teed the right 'to remain silent unless he 
chooses to speak in the unfettered exer-
cise of his own willy 

pp. 125-26.  ... [Ill is not strange that the 
privilege is strongest - i.e., frustrative oper-
ation is the greatest - in proceedings where 
the government has the greatest interest 
and weakest where the government has no 
direct interest (civil actions between private 

I litigants). The privilege functions to protect 
people from the government.40  ...When the 
government asks certain questions or de-
mands certain information with a view to 
deprive him of his liberty, the government 
exceeds the power, which the individual has 
delegated to it. 
p. 126. C. The Scope of the Privileqe  
1. The Nature of the Proceedinq 

It was pointed out earlier that the nature of 
the proceeding in which the information is 
elicited is not determinative of the right to 
invoke the privilege. 
2. The Nature of the Disclosure 
p. 127.  ... The frustrative capacity of the 
privilege against self-incrimination will oper-
ate only where the risk exists that the gov-
ernment will attempt to exercise a power 
which is unique to the government. The 
government exercises such a power when it 
attempts to incarcerate or stigmatize per-
sons. 
p. 134: 3. The Necessary Risk  

In McCarthy v. Arndsteir,EO, ...[the ..[the Su- 
preme Court stated:] 

The privilege is not ordinarily dependent 
upon the nature of the proceeding in which 
the testimony is sought or is to be used. It 
applies alike in civil and criminal proceed-
ings, wherever the answer might tend to 
subject to criminal responsibility him who 
gives 

p. 137.  ... N]here the risk of commitment to 
a state institution is involved, disclosure 
may be refused. The fact that the proceed-
ing which is invoked to realize that risk, and 
in which the evidence is used, is labeled 
civil' by the courts or legislature is not a 
sufficient basis to deny the privilege. As the 
Court stated in Gault, 

Ultimately, however, we confront the 
reality of that portion of the . . . process with 
which we deal in this case. ...The boy is 
committed to an institution where he may 
be restrained of liberty for years. It is of no 
constitutional consequence .. that the 
institution to which he is committed is 
called an Industrial School... His world 
becomes 'a building with whitewashed 
wails, regimented routine and institutional 
hours....'95  
The conclusion that the privilege ought to 

be applicable whenever the disclosure may 
be used to institutionalize the witness is 
consistent with the policy of the privilege.96  
If the privilege is to protect the people from 
the government, the privilege should oper- 

ate most effectively in terms of frustrative 
capacity where the threat posed is the 
greatest. When the government seeks to 
deprive a person of his liberty, for whatever 
reasons, the heavy burden of the fifth 
amendment should be imposed. 
p. 148: III. The Fifth Amendment and 
Mental Examinations 

B. Mental Examinations in Sexual Psycho-
path Proceedinas 

In United States ex rel. Gerchman v. 
Meroney, 36  the petitioner entered a plea of 
guilty to a charge of assault with intent to 
ravish. ...Pursuant to the Pennsylvania 
Barr-Walker Act, the petitioner was exam-
ined by psychiatrists, and a report was 
submitted for the court's 'confidential use.' 
On the basis of this report the court sen-
tenced the petitioner to an indeterminate 
sentence of one day to life imprisonment. 
Such a sentence exceeds the maximum 
sentence which could have been imposed 
for the crime charged, absent the Barr-
Walker proceeding... .The [federal] Third 
Circuit held ...that the sentence imposed 
was punishment.... 
pp. 14849: The court rejected the claim 
that the goal of the proceeding - rehabilita-
tion and treatment rather than punishment - 
justified the conclusion that criminal proce-
dural safeguards were unnecessary. The 
court stated that the deprivation inflicted 
was punishment: 

It would be archaic to limit the definition 
of 'punishment' ..,to 'retribution,' Punish-
ment serves several purposes: retributive, 
rehabilitative, deterrent - and preventive. 
One of the reasons society imprisons 
those convicted of crimes is to keep them 
from inflicting future harm, but that does 
not make imprisonment any the less pun- 

Furthermore, the court stated that due 
process requirements cannot be denied on 
the basis that a person is being 'cured'. 

The effort of enlightened penology to 
alleviate the condition of a convicted de-
fendant by providing some elements of 
cure and rehabilitation ,. cannot be turned 
about so as to deprive a defendant of the 
procedures which the due process clause 
requires in a criminal 139  
One should also recall the conclusion of 

the Court in Gault that neither the place of 
confinement nor the altruistic motives for 
confinement are of constitutional signifi-
cance in determining the procedures re-
quired.... 
p. 161: C. Mental Examinations in Civil  
Commitment 
1. The Nature of the Procedinq 

b. The Goals of the Proceeding 
[C]ivil commitment proceedings may not 

be distinguished from criminal proceedings 
on the basis that civil commitment is merely 
a status determining procedure. The goals 
of the two proceedings are the same, and 
the critical factor, incarceration - is present 
in both instances. 

c. The Effect of the Proceeding on the 
Defendant (Stigma, Civil Disability, and 
Incarceration) 

[T]hose cases which hold that the privi-
lege does not apply in civil commitment 
proceedings imply that incarceration alone 

is also not determinative of the applicability 
of the privilege. Thus, it may be necessary 
for both incarceration and stigmatization to 
be present in order for the privilege to be 
applicable. Both of these ingredients are 
present in a criminal prosecution, and both 
are present in civil commitment proceed-
ings. 
p. 163: 2. The Nature of the Examination 
This aspect has been treated in other 

parts of this article. It should be recalled 
that very few cases have held that a psychi-
atric examination is 'real' evidence. None of 
the sexual psychopath cases so held. 

Schmerber implied that a psychiatric 
examination should be classified as com-
municative evidence, The Court stated: It 
is clear that the protection of the privilege 
reaches an accused's communications, 
whatever form they might take.'19' It is hard 
to say that a question and answer format 
does not involve communication. 
p. 165: In conclusion, the nature of a psy-
chiatric examination - being productive of 
communicative evidence - and the nature 
of civil commitment proceedings - enforcing 
norms through the means of involuntary 
incarceration - demand that a defendant in 
a civil commitment proceeding be accorded 
the privilege against self-incrimination. 
Notes 
9 Murphy v. Waterfront Commission, 378 

U.S. 52(1964). 
13 Miranda v. Arizona, 384 U.S. 436 

(1966). 
15 McCarthy v. Amdstein, 266 U.S. 34, at 

40 (1924). 
33 384 U.S. 436 (1966). 
34 Id. at 460. 
40 Ratner, Consequences of Exercising 

the Privilege Against Self Incrimina- 
tion, 24 U. Cm. L Rev. 472, 484 
(1957). 

50 161 U.S. 591 (1896). 
53 Id. a1631. 
95 387 U.S. at 27. 
96 Stigma is also a factor which dictates 

that the privilege should apply. Thus 
imposition of fines alone justifies the 
application of the privilege 

136 355 F.2d 302 (3d Cit. 1966). 
138 355 F.2d 302, 309-10 (3d Cit. 1966). 

The court was quoting from United 
States v. Brown, 381 US. 437 (1965). 
In Brown, the Court held unconstitu-
tional a statute which made member-
ship in an executive board of a labor 
organization by one who belongs or 
has belonged to the communist party 
a crime. 

139 355 F.2d 302, 310 (3d Cir. 1966). 
191 384 U S.757, 763-64 (1966) 

Last Excerpt 

p. 62: §3. The Resister's Declaration of 
Independence 

The public has been deceived and be-
trayed. Soon after the regime was created, 

the Minnesota Supreme Court and the 
United States Supreme Court made it clear 
that the institution is Only justified as long 
as the Detainees suffer severe mental 
illness and must be released upon remis-
sion of the mental illness. But after the 
regime was established, and the oversight 
was gone, officers secretly transformed the 
program so that it no longer treats the 
mentally ill. It then began to authorize the 
confinement of sane citizens. As a 
smokescreen, the regime claims those 
confined are 'criminals.' However, although 
many of the men detained had criminal 
convictions, they served their time and had 
their civil rights restored. Those men are 
now innocent. In addition, there are more 
than 90 Detainees who have never been 
convicted of a crime in their entire life. 
Therefore, the vast majority of Detainees 
are innocent and sane. There are 60 men 
who have been confined since they were 
children. They are now in their 40s and 
50s. These men have nothing. There are 
300 men over the age of 55 who do not 
deserve to die slow, lonely deaths in a 
State institution. 

We asked ourselves: 'Who are we?' Not 
according to the regime, but according to 
Truth. Some of us were criminals, but we 
did our time. Some of us were deemed 
mentally ill, but have volitional control. 
Some of us were never criminals and never 
mentally ill. We have followed reason to a 
firm conclusion: we are unlawfully detained 
innocent and sane men. We have every 
right to resist the Shadow Prison until it is 
abolished. 

.Many of us have gone mad. All are 
desperate for relief. We are fundamentally 
different than those who operate the Shad-
ow Prison, Our experiences are exclusive 
to us alone. For these reasons, we have a 
constitution unique to us. 

p. 63: There are five criteria a govern-
ment must meet in order to justify re-
sistance by The People: When a govern-
ment substitutes arbitrary will for law, when 
the government hinders its people to 
peacefully assemble, when a government 
alters the mode of electing the legislative 
body, when a government delivers the 
people into the jurisdiction of a foreign 
power, and when a government abandons 
the trust to govern Its people. All of these 
criteria have been met by the Shadow 
Prison Regime. Therefore, we have a right 
to resist this institution. 

The Shadow Prison Regime substitutes 
arbitrary will for law. Detainees are at the 
mercy of the regime. The regime does not 
adhere to the statutes of the State of Min-
nesota, or the U.S. Constitution. In fact, 
the regime is a government unto itself. The 
regime creates, enforces, interprets, and 
judges their own policies (if they decide to 
follow them). They are completely without 
checks and balances and exercise their 
power even to the point of murder. They 
are accountable to no one. The regime is 
the 'Terminal Democracy spoken of by 
Aristotle. A Terminal Democracy disre-
gards the rule of law and is driven by panic, 
fear, a postmodern-fueled hate, greed, 

(Continued on page 7) 

6 



egotism, nepotism, and stigma. It is a 
corrupt form of government where there are 
no magistrates and the mob runs every-
thing. They are unfit to be a ruler of a free 
people. 

The Shadow Prison Regime hinders De-
tainees from peaceful assembly. In fact, the 
regime prohibits the men from assembling, 
organizing, engaging in protest, demonstrat-
ing, or using words or tones that disrupt. 
The regime has punished many Resisters 
for exercising their natural and unalienable 
rights, effectively silencing and subduing 
much of the population. 

The Shadow Prison Regime alters the 
mode of electing the legislative body. The 
regime allows only approved Detainees to 
represent the men detained. If those 
representatives do not show allegiance to 
the regime's principles, the man is removed 
from the position. The regime uses threats 
to subdue the representatives. The regime 
governs alone with no input from The Peo-
ple. The regime controls what issues are 
brought to the kings and queens of the 
regime. The regime uses our own men to 
intimidate and exploit other community 
members. The regime has made examin-
ers and lawyers dependent on their will 
alone for the tenure of their offices and the 
amount and payment of their services. 
Nepotism permeates the entire institution. It 
is not uncommon to receive a write-up from 
one regime officer and then be sentenced, 
without a trial, by that same officer's family 
member. We do not stand a chance while 
working with the current system. 

pp. 63.64: The Shadow Prison Regime 
delivers The People into the jurisdiction of a 
foreign power. The regime does not re-
spect the United States Constitution. The 
regime has subjected us to a totalitarian 
government absolutely devoid of any Ameri-
can jurisprudence that: 
Contributes directly to crime against women 

and children by accepting over one 
hundred million dollars annually, depriv-
ing effective education and prevention 
programs the opportunity to prevent 
crime. 

Protects Shadow Prison officers from prose-
cution after allegations of sexual assault 
against our men. 

Protects Shadow Prison officers from prose-
cution after allegations of murdering our 
men. 

, Orchestrates mock BEU hearings where 
men are prohibited from submitting evi-
dence or providing witnesses to defend 
themselves. 

Has cut The People off from the majority of 
the public, making it nearly impossible to 
voice grievances to those who can help 
us and in many cases, save our lives. 

Deprives us of trial by jury, incarcerating us 
for alleged offenses. 

Fails to provide hundreds of men with effec-
tive medical services, allowing them to 
suffer and die. 

Confines our fellow citizens, pits one 
against another, making them the execu-
tioners of their own friends and brothers, 
or to fall to suicide by their own hands. 

Prohibits freedom of press, freedom of 
speech, free exercise of religion, and the  

right to peacefully assemble. 
Has established and enforced a state reli-

gion. 
Refuses to provide a Clear Path Home for 

the men. 
The Shadow Prison Regime abandons the 

trust to govern its own people. The regime 
cannot be trusted by anyone Even state 
legislatures, doctors, lawyers, and political 
activists have expressed that they cannot 
trust the regime. The regime refuses to 
learn anything relevant to recidivism rates, 
offense risk, age desistance, and proper 
diagnostic practices. They have no interest 
in Truth. The regime has exploited the tier 
and phase systems and used every other 
means possible to pit one man against 
another. The regime refuses the transfer of 
dozens of men approved for Community 
Preparation Services and have refused to 
develop Lesser Restrictive Alternative op-
tions for men. The regime refuses to pro-
vide proper medical and dental care to the 
men, allowing each man to die a slow, 
painful, and miserable death. The regime 
has interfered with the prosperity of Our 
People by prohibiting minimum wage and 
Social Security benefits, destroying our 
property, threatening to steal our family's 
estates for payment of bogus treatment, 
price gouging alternative food options, and 
countless other activities that swindle mon-
ey from Our People and our families. The 
regime has employed a standing army 
called the 'A-Team' to exercise tyranny over 
The People. 

The Shadow Prison's character is marked 
by every act which may define a tyrant. 
There are simply far too many grievances 
for us to list here. Every man detained has 
his own account of abuse imposed by the 
kings and queens of the regime. Some 
have been beaten, stripped naked, humiliat-
ed, and sexually assaulted. Some have 
been starved and denied medical care. All 
have been lied to and manipulated. All 
have been cut off from society with all it 
offers. All have been denied a career, an 
education, and a home. All have been 
denied the opportunity to fall in love and 
have a family. Many have been exposed to 
this cruelty for multiple decades. Many 
have been murdered. All have been treated 
like animals. 

pp. 64-65: Men are often willing to suffer 
for a time rather than change what they are 
used to. But our plight is so disgusting, we 
are left with no choice but to separate from 
the regime. Multiple acts of prudence in an 
attempt to reform the regime have failed. 
Task Forces, public remonstrance, persua-
sion through the free press, petitions and 
resolutions, pressure on the local govern-
ment, public shaming from local and inter-
national communities, and civil disobedi-
ence have all failed. 

p. 65: We have done all we can to petition 
for redress in the most humble terms and 
our repeated petitions have only been an-
swered by repeated injury. The regime has 
destroyed the lives of Our People, practic-
ing in the works of death, desolation, tyran-
ny, and cruelty. They are a barbaric gov-
ernment, unworthy of the title 'therapeutic.' 
There is now a long train of abuses, despot- 

ism, and usurpations which have led to the 
deaths of nearly 100 men. Many more will 
follow if we do not stop the regime. Sepa-
rating and resisting for the purpose of aboli-
tion is now the only answer. 

The People detained at the Shadow Pris-
on have a right to resistance. In fact, it is 
our duty to throw off such government, and 
to provide new guards for our future security 
and to obtain our freedom. Resistance is 
no longer an option - it is an obligation. 

As independent men, we reserve the right 
to contract with outside powers and to do all 
things which independent states have a 
right to do. We mutually pledge to each 
other our honor. With this Declaration, we 
are unified under one set of principles. With 
this Declaration, we are re-asserting our 
non-transferable powers of the freedom of 
conscience, free speech, and the right to 
peacefully assemble with the unapologetic 
purpose to abolish the Shadow Prison 
Regime. We relinquish our consent to be 
governed by the Shadow Prison Regime, 
and we now adhere to this document and to 
the original documents of America's found-
ers. 

Bellucci Opposes SO 
Residency Bans. 

Janice Bellucci,  Open Letter, Aug. 14, 2023 
Text excerpts:  

Banned by the 'Burbs 

'It is worth noting that the assumption 
behind residency restrictions - that Regis-
trants have uniform and high rates of re-
offense - is false despite its persistence. 
In particular, 'research has made clear that: 
[tihe sexual recidivism rate of identified sex 
offenders is lower than the recidivism rate of 
individuals who have committed any other 
type of crime except for murder.' [CaSOMB, 
A Better Path to Community Safety: Sex 
Offender Registration in California 'Tiering 
Background Paper' 4-5 (2014)) Even Reg-
istrants on parole re-offend less than 1% of 
the time after three years in the community, 
according to the California Department of 
Corrections and Rehabilitation. [COCR, 
2015 Outcome Evaluation Report (2016, at 
p. 3).) 

The subject of residency restrictions is not 
new. Instead, that subject has been studied 
for decades in this state and others, includ-
ing by the California Sex Offender Manage-
ment Board (CaSOMB). CaSOMB is a 
state entity staffed by prosecutors, psy-
chologists, parole/probation departments,  

and victims' advocates, which exists to 
recommend best practices and legislative 
policies concerning Registrants. CaSOMB 
unequivocally opposes residency re-
strictions, and has published a substantive 
paper explaining their position entitled 
Homeless Among California's Registered 
Sex Offenders (2011) [http:/lwww.casomb.  
ora/docslResidence Paper Final.pdf]. 

Among CaSOMB's conclusions in that 
report is: 

'There is no evidence to support the 
assumption that residence restrictions are 
or would be effective in reducing sexual 
offending and thereby making communi-
ties actually safer,' and, in fact, '(t]here is 
compelling evidence which suggests that 
residence restrictions are actually coun-
terproductive with regard to increasing 
community safety.' (CaSOMB, supra, at 9, 
14). 
Notably, CaSOMB published this and 

other papers in response to persistent, 
false assumptions by members of the 
public that residency restrictions are effec-
tive. CaSOMB notes, There does not 
seem to have ever been any attempt on the 
part of those who advocate for and create 
policies establishing residence restrictions 
to identify, conduct, sponsor, fund, pro-
mote, or in any way establish a scientific 
research basis for such policies.'  (Id. at p. 
9) 

For these reasons, the California Legisla-
ture has declined to adopt statewide resi- 
dency restrictions. After the legislature 
declined to adopt those restrictions, voters 
adopted them through the 2006 ballot 
initiative known as Jessica's Law. Subse-
quently, that law was decimated in the 
Courts, rendering them effectively unen-
forceable. For example, in [one] county, 
the [Superior Court] issued 'more than 150' 
stays of enforcement against residency 
restrictions. (In re Taylor, (2015) 60 Cal. 4I1, 

1025-26.) 
In addition, the California Supreme Court 

ruled that the blanket application of resi-
dency restrictions 'cannot survive even 
rational basis review' because they 'impose 
fi harsh and severe restrictions and disabili-
ties on the affected parolees' liberty and 
privacy rights, however limited, while pro-
ducing conditions that hamper, rather than 
foster, efforts to monitor, supervise, and 
rehabilitate these persons.' (Id. at 1039-40.) 

Society Needs to 
Welcome and 

Include 
Transgender People 
Just Like All Others 

with Compassion 
and Solidarity. 

by Cyrus Gladden 
I have never covered any transgender 

issues in the Legal Pad. Unfortunately, I 
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have no resource materials on that subject 
in my possession. And personally, like 
most individuals, my sense of gender identi-
ty conforms to my male sexual organs (that 
is, in the modern parlance, I am "cis-
gender"). This makes me a very poor per-
son to try to sally forth into advocacy on this 
matter. 

As you know from my newsletters, modern 
scientific research strongly supports the 
concept that all matters of sexual attraction 
are simply an orientation. But being 
transgender is beyond a matter of sexual 
attraction; it is a sense of ones complete 
identity as a person. I have a strong natural 
compassion for those with the feeling that, 
from birth, they have really been the gender 
opposite the one which their genitalia would 
appear to indicate. I also have a firm re-
spect for their right to decide about that for 
themselves. Being transgender in a mostly 
cis-gender world surely cannot be as easy 
as it is for others. 

When you think about it, the feeling that 
one is realty of an opposite gender is an 
aspect of self-identification - not essentially 
a matter of to whom one orients as a pro-
spective sexual partner. Instead, it is a 
matter of the fundamental qender one sees 
oneself as. This of course affects the sense 
of what sexual role one should take, using 
postulated sexual organs one believes one 
should have had from birth. Yet it also 
affects all social roles one feels strongly 

i inclined to want to adopt, but blocked/ 
i frustrated only by not having such sexual 
organs. 

The research shows irrefutably that those 
with transgender orientation have strong 
feelings that the foregoing is bedrock truth 
personally for themselves - and they have 
felt this way from when they were tiny chil-
dren. 

As they approach puberty, transgenders 
often encounter resistance to their self-view 
from many cis-gender men and women. 
Such opponents have profoundly inflexible 
ideas (really, only incorrect claims of fact). 

I These myths are typically fueled by the 
unrecognized sexual and social insecurities 
of those who hold them. Unfortunately, 
such biases are all too often passed down 
through generations. All of this disregards 
the human obligation to take perspective of 
the self-perception/identification of those 
upon whom such bias is unfairly inflicted. 

Worst, dissemination of this incorrect view 
that gender is defined by visible sexual 
organs and related physical sexual attrib-
utes increases the plight and desperation of 
adolescent transgenders geometrically at a 
time in life just when tranquility is as pre-
cious as water in a desert. Such bias and 
disrespect causes enormous psychic pain 
along just about every dimension of emotion 
and far too often leaves lasting psychic 
scars. This is why the latest approaches to 
resolving transgender status involve surgi-
cal conversion before puberty sets in. 

The social tension this causes borders on 
outright strife, Needless to say, all medical 
practitioners serving this population there-
fore proceed with exceptional caution, 
including considerable psychiatric consulta-
tion at numerous age-points of the patient.  

However, this slow-as-you-go' strategy has 
the countervailing adverse consequence of 
forcing one, who sees himself (shall we say) 
as a budding woman in reality, into riding 
out puberty with its torrent of hormones and 
primary and secondary sexual characteris-
tics of physical maleness developing, to 
their dismay - even horror. 

This includes the permanent creation in 
adolescence of adult features of the genetic 
gender (for instance in the example of a 
genetic mate given here, development of 
harder-edged male facial bones and various 
other bones, such as in the shoulders, while 
hormonally suppressing other bone devel-
opments of gender, such as widening of the 
pelvis). Transgenders who have gone 
through this process of unwanted physical 
maturation regard it as a form of disfigure-
ment as severe as auto accident victims 
regard their maiming severe injuries The 
inner strength transgenders draw on to 
resist such despair is inspiring and praise-
worthy in its own right. 

The latest 'workaround' to avoid all that 
travail is that the medicos can prescribe a 
powerful regimen of puberty suppressing 
drugs to a young person nearing puberty 
declaring him/herself to be transgender. 
This allows the individual to think it all over 
with the mental maturity that teen years add 
in the end, without having to rush headlong 
into physically irreversible decisions at less-
informed ages as young as 10-12. 

This is a compromise, since parents and 
other family members are certain that such 
decisions should not be left to the child him/ 
herself at such ages, while most who have 
gone through this delaying process regard it 
just as a tedious waiting time that changes 
nothing about their resolve to physically 
convert to features of their self-identified 
gender. This is not a perfect solution but in 
our time it is deemed best practice, and it 
does seem to provide for most transgenders 
an acceptable level of satisfaction with the 
outcome. 

Perhaps later in this century there may be 
other approaches, such as genetic changes 
which may become possible that can simply 
redirect a young body into invoking the 
development process that would make the 
physical attributes of the envisioned gender 
a natural, physical reality, without surgical 
modifications - even altering the procreative 
organs naturally. 

Right now, there is no way to tell how all 
this will work out. Further, it may ultimately 
turn out to merely be just one of a panoply 
of choices that all future humans can then 
make individually about their human form, 
perhaps on a tentative or merely temporary 
basis. 
If there are just two most fundamental 

things our aging generation has learned 
about the future and our ability to collective-
ly make scientific and technological pro-
gress, they would be that: (1) just about 
anything that we currently cannot even 
conceive of could turn out to be possible; 
and (2) the rate of such progress/ 
advancements is speeding up geometrically 
as this is written, and this rate shows no 
signs of stowing down. So fasten your 
safety belt and hang onto your hat; personal  

acceptance and adaptability are going to be 
the watchwords of human existence from 
here on out. 

I don't think that anyone alive today should 
see this as wrong or adverse. I guess I 
would loosely call my own view of humani-
ty's place in the Cosmos as being a 
"universal creationist" view. That is, I be-
lieve that the Creator is still working to pave 
the road through the future for us, and that 
we wouldn't have come this far along it if it 
all wasn't part of the plan for us. Because 
our powers of intellect as a species are 
increasing so much now, I take it that this 
too is part of the plan, and that part of our 
thankful reverence needs to be directed to 
the tremendous compliment being deferen-
tially paid to us by the Creator by way of 
bestowing upon us this increasing status in 
the Cosmos Becoming the wise judges of 
how to govern and apply all of this outpour-
ing of new knowledge is not just our right, it 
is the duty of all humans, collectively. And 
that, I think, is The Plan. 

Meanwhile, it clearly is our duty and our 
pleasing privilege as humans, to spread the 
comfort of our vastly inclusive blanket of 
universal compassion to all of our fellow 
humans, especially covering all who might 
otherwise doubt that they will ever receive 
such inclusion and the warmth of human 
camaraderie. I believe that transgenderism 
is simply one more lesson we, as the hu-
man species, are learning about the im-
portance of such acts of compassion and 
brotherhood among us all. May we all 
breathe this in deeply and embrace it - and 
each other, fully and without reservation. 
This is the faith we all need and that we all 
are capable of. 

Born This Way 

"Tom in Connecticut", "Born This Way," 11 
(1) The Broadcast (Winter 2023), p. 1. 
Text: 

"Contrary to popular belief, I did not wake 
up one day and choose to be attracted to 
boys. As I have grown older, I have be-
come increasingly convinced that I was - 
for whatever reason - born this way and 
would not change even ifl could. 

Please do not misunderstand me. I have 
made a lifetime of poor choices and bad 
decisions which have resulted in my present 
incarceration. There are nights when I lie 
awake in bed with the gravity of my situation 
bearing down upon me with such intensity 
that I begin to wonder: if this is all my life 
will ever be, then what is the point of living. 

If for one second, I thought it could possi-
bly change the events of the past and make 
things right in the lives of those I have of-
fended against, I would not hesitate to 
forfeit this life. 
For fifty years and more, I have felt the 

shame, tear, confusion, conflict, and con-
demnation society has thrust upon me 
simply for being who I am. We cannot 
choose to whom we are attracted, but we 
can choose our actions. 
I, too, have experienced the anxiety of 

nearing release. Although I have ten years  

to go before my release date, I have served 
time for a prior offense. In February of 
2003, I pled guilty to possession of child 
pornography and was subsequently sen-
tenced to two and a half years to be served 
in the County House of Correction in the 
state of Massachusetts. After serving 
twenty-one months, I was released on 
parole in November 2004, and simultane-
ously began a three-year term of probation. 
I was subject to sex offender registry re-
quirements, random urine screens, random 
searches, etc. 

Though my sentence was relatively short, 
I experienced a significant amount of anxie-
ty as I faced the daunting task of finding 
gainful employment. Because of my prox-
imity to a school, I was forced to relocate 
on one occasion. 

Fortunately at that time, I had the support 
of most of my family and several friends, 
and they were instrumental in helping me 
adjust to life on the outside. I also devel-
oped a strong sense of faith and for several 
years I was able to live a relatively peaceful 
and productive life. Having a criminal 
record, especially a sex offense, made it 
difficult to find employment, but there were 
people willing to give me an opportunity to 
prove myself. 

As much as I feared and anticipated 
confrontation from the public concerning 
my offenses, no none showed up at my 
door with pitchforks and torches threaten-
ing to run me out of the neighborhood. 

Some twenty years later, I find myself in a 
similar situation. Currently I am serving a 
twenty-five year sentence in the Federal 
Bureau of Prisons. As the direct result of 
my own actions and behaviors, I no longer 
have any contact with my family and those 
friends who once cared about me and if I 
were released tomorrow, I would have no 
place to go except the halfway house. 
Upon my release, I will be approaching my 
sixty-sixth birthday. 

Yes, there is a certain amount of anxiety 
inherent in all of this, but I still have my faith 
and with each passing day there Is hope 
that things will change for the better. It also 
helps to know that I am not alone. If you 
are a spiritual person, pray for one another. 
If you can reach out to someone in a posi-
tive way, do so. Help to make someone 
else's day better, and I am convinced your 
day will go better as well. 

If you have family and friends out there, 
be grateful and tell them how much you 
appreciate them." 

"Eye-Tracking" Test 
of Visual Sexual 

Interest in Children: 
Too Broad & 
Unpre dictive. 

Editors Introduction: First, the following 
excerpt will introduce the reader to this 
technique. Brief commentary will follow 
challenging the significance of this test's 

(Continued on page 9) 



results 
Tony Godet & Girard Niveau, "Eye Tracking 
and Child Sexual Offenders: A Systematic 
Review," 6(2) Forensic Sciences Research 
(FSR) 133-140 (2021) 
Text Excerpts: 
p. 134: "Many psychiatric forensic depart-
ments of clinics use PPG in forensic as-
sessment, especially in North America (23, 
24). In Europe, this measurement has been 
criticized and its reliability questioned, espe-
cially in the forensic context with 'no volun-
tary' subjects compared with subjects in-
cluded in studies [25-27]. Other researchers 
have raised the possibility that some sub-
jects may fake responses with PPG through 
a voluntary control of their erectile response 
[28]. Due to this, it is estimated that the 
sensitivity is approximately 60%, which is 
moderate (29-31]. Moreover, the lack of 
standardization of procedures and materials 
has also been questioned (28, 321. 

Eye tracking has been used in the psycho-
logical field since the late 190  century, but 
only recently with regard to sexology [34-
36]. This technique is directly linked to 
ocular movement and allows a direct obser-
vation of early attention (initial orientation) 
and late attention (maintenance of attention) 
and the detection of various stimuli, in real 
time [37]. Early attentional processing was 
assessed by the first fixation and the first 
fixation duration after presentation of the 
stimulus, and late attentional processing 
was assessed by relative fixation time. 
Several studies showed, at least to some 
extent, that attentional processes are auto-
matic and cannot be controlled consciously 
[38]. Eye movements are recorded with a 
camera, often by infrared light, thus allowing 
to determine the direction of the gaze.... 
Results 

Samples 
p. 135: Table 1 Summary of the studies 
included in the literature review with sam-
ples, stimuli, and results. [Discussing study 
by Fromberger et al [43), listing as stimuli: 
"Areas of interest were defined on each 
picture (head, breasts, waist, and public 
region)", describing relevant result: 
Paedophiles showed the shortest entry 
time to the child's head, followed by the 
child's pubic region and waist. Paedophiles 
showed a significantly longer relative fixa-
tion time for the child's pubic regions than 
other areas of interest (P<0.001) but it is the 
same with adult's pubic region (PC0.001)."]  

p. 138: Discussion  
[M]ost of the paedophiles included were 

treated and it is probable that their ac-
ceptance of their paraphilic disorder was 
better than that of subjects who deny their 
own paedophilia. ... [Sjeveral studies, not in 
paraphilic context, showed that the back-
ground of visual stimuli can influence atten-
tional processing The degree to which 
nonsexual contextual cues attract attention 
seems unclear 148, 491. .-Finally, some 
studies used task-irrelevant indirect 
measures, whereas researchers showed 
that task-relevant measures should be 
superior because in this type of task, stimuli 
cannot be underrated [50, 51]. 

Pictures chosen were non-erotic and non-
pornographic and it is possible that they 
were insufficiently stimulating, which could 
lead to an increase in false negatives. Even 
in research contexts, the use of more ex-
plicit pictures could be limited and forbidden 
by each country's laws and assimilated to 
child pornography. 

But contrary to what some studies sug-
gest, and especially Fromberger et a]. [36], 
actually eye tracking cannot diagnose pae-
dophilia, because eye tracking can only 
consider, at least in part, the presence or 
not of criterion A according to DSM-5 [101. 
p. 139: Conclusion  

Eye tracking is a very interesting tool to 
evaluate sexual attractiveness by attention-
al processes. However, despite a certain 
enthusiasm for the technique in the context 
of the evaluation of sexual offenders, there 
are very few specific studies of interest 
regarding its use to discriminate paedo-
philes among child sexual offenders. Re-
sults of the studies included in this review 
suggest interesting ways to identity paedo-
philes among child sexual offenders, but 
further research with larger and different 
sample groups, by different research teams, 
are necessary to confirm these findings. 
One of the difficulties of this type of re-
search area is to include volunteer paedo-
philes and use adapted stimuli." 
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Editors Comment: Let's accept as a given 
the validity of this test to establish the exist-
ence of a visual interest in naked depictions 
of children or, given more selective visual 
stimulus materials, to establish interest in 
depictions of provocative poses by such  

children or even sexual actions involving 
children, (Although the last two categories 
pose problems of illegality if they depict 
actual, rather than virtual children). 

Nonetheless, the outcome of the test as to 
any observing test-subject does not predict 
whether that individual would actually sex-
ually abuse a child. In fact, even viewing 
illegal child pornography has not proved to 
be a predictor of a substantial probability of 
later sexual abuse by that viewer of any 
child. See, e.g., L. Webb, at al., Character-
istics of Internet Child Pornography Offend-
ers: A Comparison with Child Molesters, 19 
Sexual Abuse 449, 464 (2007)  Carissa 
Byrne Hessick, Disentangling Child Pornog-
raphy from Child Sex Abuse, 88 Wash. U. 
L. Rev. 4, 853 (2011); Melissa Hamilton, 
"The Child Pornography Crusade and Its 
Net-Widening Effect," 88 Cardozo Law Rev. 
1679 (2012). 
As a further confounder, the percentage 

of males worldwide who have at least some 
sexual attraction to prepubescent children 
of either gender is truly stunning to those 
unaware of the research on point, Survey 
conclusions as high as 25-30% have been 
confirmed, depending on definitions. Yet 
only a tiny percentage of such males ever 
sexually molest any prepubescent child. 
See, e.g., J. Briere & M. Runtz, "University 
Males' Sexual Interest in Children: Predict-
ing Potential Indices of 'Pedophilia' in a 
Non-Forensic Sample," 13(1) Child Abuse 
and Neglect 65-75 (1989); K. Srni!janich & 
J. Snare, Self-Reported Sexual Interest in 
Children: Sex Differences and Psychosocial 
Correlates in a University Sample," 11 
Violence and Victims 39-50 (1996)); Margo 
Kaplan, "Taking Pedophilia Seriously,' 72 
Wash. & Lee L. Rev. 75 (Winter 2015), at 
86-87; Anthony R. Beech & Leigh Harkins, 
"DSM-IV Paraphilia: Descriptions, De-
mographics, and Treatment Interventions," 
17 Aggression & Violent Behay. 527 
(2012), at 529 (citing research that found a 
pedophilic diagnosis was unrelated to long-
term recidivism). 

For this reason, the predictive utility of this 
test is extremely limited. 

But what if a test could be devised involv-
ing a completely convincing (but non-self-
aware) robotic replica of a child placed in a 
private environment with someone believed 
to have a temptation to sexually assault/ 
abuse a real child if having an opportunity 
to do so? With surreptitious video rolling, 
could any abusive outcome not be deemed 
predictive of a substantial probability of 
danger of sexual abuse to real children? 

The reality of being on the technological 
verge of being able to produce such an-
droid replicants is attested to by many 
research journals and blogs!vlogs. The 
following excerpts from an article discuss-
ing moral and philosophical points about 
this new possibility confirms its impending 
reality. 

Sex offender therapeutic and manage-
ment possibilities, as well as the foregoing 
example of an (extreme) assessment tech-
nique will soon become options based on 
this technology. It is not too early to start 
pressing on the walls of the conceptual 
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Given this state of ignorance, a plausible 
case exists for at least trying out small 
studies involving a limited number of individ-
uals to see the results. If the results show a 
decrease in sexual behavior directed toward 
actual children, great - a success, and now 
we can try to spread this treatment to oth-
ers. If the results show an increase in 
objectionable behavior, shut the CSB pro-
gram down. But, given that there is no 
known cure for pedophilia, this is arguably 
all that Behrendt's argument needs to es-
tablish the conclusion that we should pur-
sue - at least for now - the therapeutic use 
of CSBs. '9  
p. 1157: III Moral Dumbfoundinq 
I pause here to describe the phenomenon 

of moral dumbfounding, which may be 
familiar to some of you from the moral 
psychologist Jonathan Haidt's work, popu-
larized in his book The Righteous Mind.23  
The idea is that you present people with 
scenarios you describe to them, and people 
have strong moral intuitions - 'this is 
wrong!' - but then when you ask them to 
justify their position, they are unable to. 
They try this or that argument only to quick-
ly realize or have it pointed out to them that 
it does not work. People might still stick 
with the intuition - 'this is wrong, even if I 
can't say why!' - but they are dumbfounded 
to explain it. 
p. 1158' ...Deepening the connection to 

the previous discussion, perhaps this is the 
way to think of CSBs - in terms of moral 
dumbfounding.. We have a strong moral 
intuition that there is something creepy or 
objectionable about the use of CSBs but 
struggle to articulate why this is. We are 
dumbfounded. 
p. 1160: Conclusion  
Now, I have been focusing on our initial 

moral intuition, our gut reactions. It is im-
portant to keep these distinct from our final 
overall moral judgments. You might have 
the initial gut reaction that something is 
morally wrong but decide after further re-
flection that your initial intuition is mistaken 
- that everything is morally on the up and 
up. Going further, you might think our moral 
intuitions, in general, do not count for much. 
Some people have gut reactions that there 
is something wrong or even abhorrent about 
interracial couples or gay adoption or stay-
at-home dads, but upon reflection, many of 
us simply reject these intuitions rather than 
treat them as reflecting a profound 'wisdom 
of repugnance,' in Leon Kass's famous 
phrase21  
p. 1161. ...[E]ven if we do ultimately 

embrace the virtue-theoretic argument that 
the therapeutic use of CSBs is morally 
superior to the nontherapeutic use, is that 
something we think that the law should act 
on? For example, should the CREEPER 
Act [bill] carve out an exception for the 
therapeutic use of CSBs, prohibiting their 
use except under the guidance of a counse-
lor? 
More generally, do we think it is appropri-

ate to legislate virtue, specifically in those 
cases where virtue and protection from 
harm come apart in the sense that the 
(purportedly) unvirtuous behavior causes no 
pain and uses no rational being as a mere 

means to an end? This goes against famil-
iar liberal conceptions of the point of the 
law.... At any rate, I am out of time and so 
will take no stance on the question here. I 
leave it as a topic of further debate." 
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envelope of what comprises effective thera-
py an management of sex offenders, as well 
as what might very well manageably be 
employed to distract others who might 
actually later sexually abuse a real child in 
the absence of a simulacra-based alterna-
tive. 
Read on, intellectual voyager! 

Child Sex Bots Hold 
Therapeutic & Anti-
Crime Potential, but 
Nearly Got Banned. 

Justin Tioherr, Virtue Ethics and the 
CREEPER Act," 41 Seattle Univ. Law Rev. 
1153(2018). 
Text 
pp. 1153-54: "Introduction  
In December 2017, Dan Donovan, a Re-

publican House member representing New 
York's 1111  congressional district, introduced 
(a bill titled] the Curbing Realistic Exploita- 
tive Electronic Pedophilic Robots 
(CREEPER) Act to ban the importation and 
distribution of childlike sex dolls and robots.' 
The legislation had bipartisan support 
among its twelve cosponsors,2  while a 
Change.org  petition urging support gar-
nered 164,000 signatures as of March 
2018.3  The introduction of the CREEPER 
Act coincided with a discussion in several 
popular venues - including The Atlantic and 
NBCNews.c0m4  - of a mitigated defense of 
child sex bots (CSBs) by philosopher Marc 
Behrendt.5  CSBs, Behrendt argues, could 
be used therapeutically by pedophiles to 
help keep them from taking action against 
real children,6  In that case, an unrestricted 
ban on CSBs could be counterproductive 
and potentially undermine the safety of 
children. ]Ed. Note: Donovan's bill did not 
pass.] 
My questions are what to make of this 

defense of CSBs and how to make sense of 
the moral intuitions we have about the case. 
For example, I think we have a stronger 
unreflective gut reaction of abhorrence to 
the nontherapeutic use of CSBs than we do 
to the therapeutic use - in the latter case, it 
seems our reaction (at least my reaction) is 
more ambivalent... 
pp. 1154-55: I. Backaround on PedoDhilia  
Pedophilic disorder is defined by the DSM-

5 in terms of sexual urges toward prepubes-
cent children that have either been acted 
upon or that have caused distress or inter-
personal difficulty.? . . .The point to focus on 
is that the definition keeps distinct the de-
sire or urge to act and any actual instance 
of child molestation or child-directed sexual 
behavior.9  The definition allows that some 
pedophiles might never assault children or 
act in any other morally objectionable way 
toward them - they never act on their de-
sire.° And the definition allows that some 
people who do molest children may not 
qualify as pedophiles because, for example, 
they are generally sexually attracted to 
adults.'' 
There is no known cure for the condition 

and no known treatment for which there is 
solid evidence that the treatment is highly 
effective. 12 Cognitive behavioral therapy 
(e.g., therapy involving relapse prevention 
behavior) shows mixed results; if anything, 
the higher-powered studies seem to sug-
gest such therapy is not especially promis-
ing.'3  Various forms of pharmacological 
treatments seem to be ineffective when 
used alone and show only mixed results 
when combined with other things (including 
cognitive behavioral therapy).14  Such drugs 
have also been found to have unwanted 
side effects: liver disease, weight gain, 
anxiety, and more,15  
The point is that we are not operating 

against a baseline in which there are 
known, effective ways of treating the condi-
tion of pedophilia; it is not as though treat-
ment is presently a success. Rather, re-
searchers should be looking to explore new 
options given that nothing else seems to be 
working especially well. So the possibility of 
using CSBs therapeutically should not 
simply be dismissed out of hand. Even if 
there are some skeptics inclined to be 
dismissive, we might still think it is worth 
trying out with small studies because any 
known form of treating pedophilia has simi-
lar skeptics. 
pp. 1155-56: II. Our First Two Moral  

Theories to Consider 
I now want to examine CSBs from the 

perspectives of two of the leading moral 
theories in the history of Western philoso-
phy: utilitarianism and Kantianism. First, 
utilitarianism says that we should act so as 
to maximize pleasure and minimize pain.16  
Applied to our present case, utilitarianism 
finds nothing directly wrong with the use of 
CSBs, whether it is done therapeutically or 
not. As artificial intelligence and our under-
standing of consciousness advance, per-
haps one day we will be able to build robots 
that feel pain and pleasure, including sex 
robots. And at that point, we will have 
moral obligations to treat robots well - it 
would be rank human chauvinism to hold 
otherwise. But we are nowhere near this 
point yet. The CSBs of today and the near 
future have no capacity for consciousness - 
no one in the debate claims otherwise - and 
so no matter what is done to them, it is not 
morally bad by utilitarian lights. 
Now, there is room to worry that the use of 

CSBs could encourage people to go out 
and harm actual children. In that way, there 
could be something indirectly wrong with 
the use of CSBs. This is the view of some 
critics of even the therapeutic use of CSBs; 
it would be wrong for the government to 
allow such use not because of anything 
involving the robot itself but because of 
what it is likely to lead to regarding the 
subsequent harm of actual children.17  I 
have two points of response to this line of 
argument. 
First, to repeat, the status quo is that we 

presently have very little evidence about 
what either promotes or discourages pedo-
philes to act toward children,18  and so just 
as we cannot say with confidence that the 
use of CSBs will reduce harm directed at 
actual children, we also cannot say with any 
confidence that it will lead to greater harm. 
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