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- Yet the question remains how can there be a trusting therapeutic relationship when the client in the room is not the client at all,
but the larger community is, and if the clients have to waive their right to confidentiality?" -- 28(4) CURE-SORT News 4 (Fall 2019).

The Masses in Mass Show That SOCC is Needless Extra Imprisonment-

Massachusetts Released 123 Committed Sex Offenders,
Almost None Completing Treatment —
Zero Sexually Reoffended!

Summary of & Excerpts from:
(1) Christian M. Wade, "More Sex Offenders
Released under SJC Ruling," Eagle Tribune,
May 1, 2021, https://www.eagletribune.com/
news/more-sex-offenders-released-under-sjcruling/article_d016cdd0-ffd0-5e1d-9a0ef1ce2816e5b6.html.
Text excerpts:
"Boston — More than 120 'dangerous' sex
offenders have been released under a 2008
Supreme Judicial Court ruling that keeps
them from being locked up if at least two
'qualified medical examiners' determine
they're no longer a threat, according to state
data.
The state Department of Correction currently oversees about 130 sexually dangerous
prisoners held under civil commitments. Most
are housed at a medium-security treatment
center at the Bridgewater Correctional Complex.
From 2009 to Oct. 1, 2020, a least 123
individuals were released from the program
because the state 'lacked sufficient evidence'
Another 76—Inatkuals 'were "-aischated
after a jury determined that they were no
longer sexually dangerous....
The SJC's ruling that called for their release
involved convicted child rapist George Johnstone, of Fall River, who pleaded guilty in
1992 to two counts of indecent assault and
battery on a child under 14.
Johnstone was sent to prison for 10 years.
After his sentence was complete, he was held
to be a public danger, and required to undergo sex offender treatment.
Johnstone petitioned for release in 2003,
and the case went to trial three years later.
Two medical examiners testified that Johnstone was no longer sexually dangerous.
The high court rejected an argument by the
state that he should be held anyway, saying it
lacked the expert testimony needed to keep
him locked up. [Johnstone was finally released in 2009, after 17 years on a ten-year
sentence.]
In doing so, the SJC set a precedent that
the state must have testimony from at least
one examiner saying someone is sexually
dangerous in order to prompt a trial to determine if that person continues to be held.
The ruling has led to the release of dozens
of sex offenders, according to Department of
Correction records. One of the most infamous was Wayne Chapman, who was convicted of raping two boys in Lawrence in the
1970s and has admitted to raping more than
100 other boys.

Chapman spent years in a Massachusetts
prison in Shirley under the state's civil commitment law. His path to the streets was
cleared in 2018 when two psychiatrists hired
by the Department of Correction determined
he was no longer a threat, in part because of
his age and declining health.
He was released in August 2019 as a Level
3 sex offender, which means he is considered
among the most likely to re-offend....
Outrage over Chapman's release prompted
legal challenges and proposals on Beacon
Hill to toughen policies on sexual predators.
Gov. Charlie Baker, who sought to prevent
Chapman's release, has pushed to strengthen laws on sexual predators and give the
state more authority to keep offenders locked
up, but the effort hasn't won much support
from lawmakers.
Wendy Murphy, an attorney who has represented several of Chapman's victims, blamed
Baker and lawmakers for not fixing the
'broken' law.
'There's a lack of political will to do what
--Irrey'ndea'RI Go Somem14 d000ntrobrthe
another Wayne Chapman walks free."
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(2) Ally Jarmanning, "State's Highest Court
Orders Release of Sex Offender Held Since
1970s," WBUR News (May 16, 2019), https://
www.wbur.org/news/2019/05/16/stateshig hest-court-orders-release-of-sex-offenderheld-since-1970s.
Text:
Massachusetts' highest court ruled Thursday that a 71-year-old convicted sex offender
held for more than 40 years as a sexually
dangerous person can be released, after two
mental health professionals ruled that he was
no longer a risk.
The court essentially upheld an earlier
decision from 2009 in ruling that Wayne
Chapman can't continue to be held at the
Massachusetts Treatment Center.
Chapman was sentenced to 30 years in
prison in 1977 for the rapes of two boys, and
was civilly committed to prison as a sexually

dangerous person after his sentence ended in
2004.
He petitioned for release and two examiners, both psychologists with experience treating sexual offenders, said that Chapman was
unlikely to reoffend because of his age, medical conditions, and probable supervision once
released.
The unanimous decision, written by Chief
Justice Ralph Gants, said the state didn't
provide any evidence that the court's wring
10 years ago compromised public safety. In
fact, the Department of Correction reported
that of 49 people released from civil commitment from 2015 to 2017, only one went to
prison — and not for a sexual offense.
The court also dismissed the state's argument that offenders might try to trick the
examiners into approving their release.
'The Commonwealth has provided no credible support for its claim that qualified examiners are so easily 'hoodwinked," Gants
wrote...."
[Chapman was finally released, 15 years
eiiioti contiaarrigttriiiiler
Taken together, these articles show a growing reluctance on the part of Massachusetts
judges and lawmakers to keep those who
have already served long prison terms —
especially those who have aged substantially
during such terms — locked up on utterly
generic claims of likely sexual re-offense on
nothing more than a record of such crimes
decades in the past.
cam td the presumption or ongoind dangerousness, since Johnstone's 10-year sentence
had only just expired less than two years
before he petitioned for commitment release.
This implicitly recognized the fact that there is
no scientific basis for any such presumed
continued dangerousness — even when the
intervening time was spent in confinement.
In fact, as recent research (and the outcome
of this large-scale-release narrative) shows,
the process of desistance from crime is effective even during incarceration. Hence, the
contention that dangerousness cannot be
deemed to have been reduced until one has
spent substantial time in freedom has always
been baseless fear-pandering.
The Johnstone ruling suggests that periodic
reassessments must be performed, and that
a failing by any one of these sequential reassessments to specifically find continued
dangerousness on facts specifically addressing the former offender in question paves the
way to release at that time.

Previous research has already established: (1) that sex offenders released
from commitment or who were unsuccessfully petitioned for commitment were
only as likely as the 'base rate for later
sex crimes by those released from prison
after serving only one sentence for a sex
crime (average: ca. 3.5%); and (2) that
such committed and commitmentcandidate sex offenders who were age
60 or above at time of release proved to
have a 0.0% re-offense record later.
(See, e.g., Daniel Montaldi, "A Study Of
The Efficacy Of The Sexually Violent
Predator Act In Florida," 41 Wm, Mitchell
Law Rev. 780-865 at p. 811, 818 (2015).
It should not escape note that even
those aging sex offenders were rated as
so-called 'Level 3," but did not reoffend
Sleep Tight.
regardless. What this shows is that the
Your Dream Police Are Awake!
Congressional invention of the "Tier
Level" system is itself contrary to known reasonable jurors chose to believe opscience regarding recidivism and de- posing evidence instead -- finding those
under commitment not to still be likely to
sistance from committing crimes.
Therefore, "Tier 3"/"Level 3" assigned recidivate if released, and thus voting to
status does not truly speak to likelihood end their commitment and to free them.
of re-offense; it is only a guess by legisla- — Was that 75 cases of all jurors in
tors as to what they, in their jy opinion, each case losing their minds and letting a
believed might make for likely recidivism dangerous madman go? Or is it instead
— or at least, what would sound plausible the case that the hysterics and haters
to their uninformed constituencies.
choose to overlook the far greater likeliThat system has since been debunked. hood that those jurors carefully considPending its thoroughly deserved repeal, ered all evidence before them and rightly
rational evaluators simply ignore it.
came to the conclusion they reached?
Neither grandstanding governors like Let's all climb down off the scenery for
Baker nor overly histrionic lawyers like once and use our capacity for reason and
Murphy -- chewing the scenery for the reasonability.
sake of media attention and relying only
on cliched invocations of fear-and-hateprovoking labels such as "sexual preda- Virginia Report, Part 8
tor" in attempts to re-stoke old levels of
Psychiatry Weighs
fear and outrage at every former sex
offender — can staunch the outflow of In; What's Necessary
science in the diametrically opposite
— Treatment or
direction.
Murphy's wail against Chapman
Desistance?
"walking free" is a particularly pathetic
attempt to provoke fears of monstrous IV. Psychiatry's Response To SOCC
images: Confined to a wheel chair, Laws And Hendricks-Crane Rationale
Chapman won't be walking anywhere. Summing up this point admirably, DeirEven if he could, it is beyond ludicrous dre M. Smith, "Dangerous Diagnoses,
folly to presume that someone incarcer- Risky Assumptions, and the Failed Exated and confined in commitment for a periment of 'Sexually Violent Predator'
total of 42 years represents the danger of Commitment," 67 Oklahoma Law Rev.
re-offense that one could reasonably 619, 679 et seq. (No. 4, Summer 2015),
assume that he did when arrested all states:
those decades ago. It defies human
'The Court's rationale in Hendricksexperience, foolishly insisting that one is Crane assumes that there is a unique
only an unchanging statue.
and distinctive pathology among danInstead, it is the SJC and the Legisla- gerous sex offenders. As argued
ture that have taken the approach of above, this assumption has no support
rational consideration and good judg- in current medical thinking about either
ment. After all, this is not just a single the mental condition of such offenders
judicial decision concerning those about or the extent to which a mental health
whom the Commonwealth's able attor- professional can identify those at particneys cannot muster even sufficient evi- ularly high risk of reoffending. In light of
dence to advance a case to trial for con- this unsettled connection between
tinued commitment.
sexual violence and psychopathology
It is also about the 75 cases in which, and the absence of a reliable method
notwithstanding presentation of such for clinicians to predict future violence,
minimally necessary expert testimony of the APA has repeatedly attempted to
supposed dangerousness, calm and

highlight the divergence between SVP
laws and scientific understanding.
(pp. 679-80): The passage of the initial
SVP laws in the early 1990s led the
APA to appoint a Task Force on Sexually Dangerous Offenders. The report
it released in 1999 (two years after the
Hendricks opinion) was highly critical of
such laws. [APA, Dangerous Offenders,
at viii, 172-76]. Members of the Task
Force noted that the 'question of whether all or some sexual offenders are
mentally ill is complicated and controversial' [Id. at 4-5] and, similarly, that
there was no consensus on the degree
to which sex offenders have control
over their behavior. [Id. at 5] Certainly,
some offenders have paraphilias, the
report acknowledged, but it also noted
that paraphilias occur fairly frequently in
those who never commit sex offenses.
[Id. at 44] Personality and substance
abuse disorders, it continued, are far
more common in sex offenders than are
paraphilias, and, significantly, these do
not usually have 'explanatory connection' to the offenders behavior. [Id. at 9]
In short, the task force report stated,
'psychiatric nosology does not contribute in a systematic way to clinical understanding or treatment of sex offenders.' [Id.] The language of the report's
conclusion was strong:
"Sexual predator commitment laws
represent a serious assault on the
integrity of psychiatry, particularly with
regard to defining mental illness and
the clinical conditions for compulsory
treatment. Moreover, by bending civil
commitment to serve essentially nonmedical purposes, sexual predator
commitment statutes threaten to undermine the legitimacy of the medical
model of commitment.
...[The SVP laws] establish a nonmedical definition of what purports to
be a clinical condition without regard
to scientific and clinical knowledge. In
so doing, legislators have used psychiatric commitment to effect nonmedical
societal ends that cannot be openly
avowed.... [T]his represents an unacceptable misuse of psychiatry." [Id. at
173-74]
(p. 681): 'Mental health professionals
who support the SVP laws are primarily
treatment providers who specialize in
treating sex offenders, including those
who work in state SVP programs, outside of the correctional or criminal setting. As one researcher has noted, this
context can distort treatment provider's
views of such offenders, leading the
providers to assume a degree of specialization in offenders' behavior that
those treated experience 'deviant sexual arousal, which, if not treated, will
result in future sex crimes.' Because
these treatment providers lack expertise
in criminological research, the mental
health policies they promote continue to
2

be based on misplaced assumptions
about those who commit sex crimes —
in particular, the notion that such offenders are 'mentally disordered, treatable, dangerous (if not treated), and at
high risk to reoffend with another sex
crime.'
[collectively citing: Leonore M.J. Simon,
"An Examination of the Assumptions of
specialization, Mental Disorder, and
Dangerousness in Sex Offenders," 18
Behav. Sci. & L. 275 (2000), at 277-79.
While three of five of the amicus briefs
submitted in Hendricks on behalf of
mental health associations supported
striking down the law (the American
Psychiatric Ass'n, the Washington
Psychiatric Ass'n, and the National
Mental Health Ass'n), the two who
supported the law were directly involved with the treatment of sex offenders, including the Menninger Foundation, which operated a psychiatric
hospital in Kansas at the time, and
which was joined on the brief by a
series of "victims' rights" and law-andorder organizations such as the New
York Chapter of Parents of Murdered
Children, Protecting Our Children,
People Against Violent Crime, and
Alan R.
Victims Outreach, Inc.
Felthouse & Leonore Simon, Introduction to This Issue: Sex Offenders Part
One," 18 Behav. Sci & L. 1 (2000), at
2. Apparently, significant portions of
the majority opinion in Hendricks were
drawn from the Menninger Foundation's amicus brief. Id.]
(pp. 681-82): ...[A]lthough courts have
increasingly relied on psychiatric expertise in SVP proceedings to support
individual commitments, much scientific
understanding of the causes and prediction of violent sexual behavior has
become, in the process, highly distorted.
(p. 682): ...Maintaining the role of
expert evidence to support commitments in SVP proceedings has required a distortion of psychiatric understanding. It has also required a severe
compromise of core values and practices of our justice systems. Norman J.
Finkel, "Moral Monsters and Patriot
Acts: Rights and Duties in the Worst of
Times," 12 Psycho!., Pub. Poly & L.
242 (2006), at 243.
(pp. 683-84): Understandably, some
commentators have argued that the
very fact that psychiatric diagnoses are
imprecise and ambiguous suggests
that only the 'beyond a reasonable
doubt' standard will adequately ensure
fairness and due process in commitment proceedings. [Alexander Tsesis,
"Due Process in Civil Commitments,"
68 Wash. & Lee L. Rev. 253 (2011), at
282-300.] However, the Addington
Court held it constitutionally acceptable
for states to use a lower standard of
proof because of the limitations and
(Continued on page 3)

Sex offenders with new

Detailed View #1
(Chart 2)
sex -crime conviction
objectives of involuntary hospitalization: , 711
00
%
Sex offenders with new sex-crime conviction
such commitment, the Court main- .- 95
2.2 2.21%
tamed, was limited to people with se- - 96
vere mental illness who pose a danger : g4
2. 15
to themselves or others, and employing, ,?...
2.1
a higher standard of proof could 'erect ,- 8
''8
2.05
an unreasonable barrier to needed ,-- 55
medical treatment.' [Addington, 441 ••- 84
2
.. 82
U.S. at 4321 Such reasoning, of ."
1.95
course, has only limited application in
7
8°
8
,.
1.9
the SVP context, where public safety, .- 76
1.85
not treatment, is the foremost objec74
tive."
72
1.8
(p. 687): An examination of prosecu70
1.75
tion experts' opinions about the likeli- _.::
1.7
hood of future acts of sexual violence in .- 64
1 65,
50 behaVidTafte-ge'd lt tkd trOlOVI -, :._.:
1.55
en) rather than, as required by the
Z4n
Hendricks-Crane rationale, an individu52
1.5
allied medical assessment This is
so
1.45
... 48
because mental health professionals, in 1.4
attempting to assess whether a person ,
4 54
1. 35
is likely to commit acts of sexual vio- .. 42
lence due to a volitional impairment - 45
1.3
stemming from a mental disorder, have - 38
1.25
little else but past behavior to go on in - 36
1.2
a result, they predict -future 'behavior .- 28
1.1
based upon past behavior the same - 25
1.05
24
way we all do, and not upon any panic•- 22
ular expertise."
1
...- 20
(P. 694): ...The government has not
16
0.95
proven that Antisocial Personality Disor15
0.9
der alone ever causes a person to have •" 14
serious difficulty in controlling his con- "- 12
0.85
duct. In essence, the evidence indi- ,10
0.8
8
cates that individuals with severe forms - 6
0.75
of that disorder may often make unlaw4
0.7
ful choices, but they are able to control
2 1E1310
mg pu1d,
-.-2
a
their conduct.' U.S. v. Wilkinson, 646 F.
0.6.5
10
1
Y_Atic.
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V. The Faulty Assumption That
just a little over 2%. In the last five years
of
this
10-year
study,
all
3,577
offenders
1155
"Treatment" Is Necessary To Prevent
except for three (just 0.08%, that is, a
0.5
Recidivism And The Reality That Derate of only 8 out of a hypothetical 0.45
sistance From Sexual Offending Is A
10,000), refrained from re-offense. StatWidely Observed Natural Phenome0.4
ed more positively, in that second 5-year
non.
period, 3,574 out of 3,577 chose not to 0.35
The three charts that follow were con- reoffend (see chart 2, right).
03
structed from data extracted from a ten- Chart 2 (right) more emphatically shows
year California Department of Corrections the immediate sharp reductions year- 0.25
0.2r/c,
and Rehabilitation (CDCR) study of the upon-year after prison release, com0.2
recidivism of 3,577 individuals convicted mencing right away in Year 2, such that
5ee Chart 3 for
of a sex offense who were released from by Year 3, the annual rate of recidivism 0.15
detail of this section.
CDCR prisons in 1997 and followed until dropped to little more than a tenth of the
0.1
the end of 2007.
10.05%* 0.0496.
rate in the initial year after release. This 0.05
Among the noteworthy findings of this was followed by a further, nearly identical
0 08%*
0
study is that the total of sexual recidivists reduction by Year 5 down to only one10
is lower than some might have expected. ninth of the Year 3 rate.
4
5 6 7 8 9
1
2
3
The study also found that both most re- Chart 3 (next page) shows that this
10-Year
5-Year
3-Year
offenses and most parole violations occur pattern of ever-dwindling recidivism
Total:
Total:
Total:
Cumulatively:
in the initial period of reentry after re- continued in the five succeeding years of
3.38%
3.30%
lease. Sex offenders were also found the study, falling yet another four orders
3.21%
more likely to commit some other type of of magnitude down to again a mere three
':Total of 4th thru 5th years
offense than to commit a new sex of- more recidivists over that second fivepost-release: 0.09%.
fense.
year span out of the 3,577 originally
":Total of 6th thru
Chart 1 (next column) shows that the released offenders.
initial-year's sexual recidivism was only
10th years: 0.08%.

(Continued from page 2)
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Had there been enough offenders, this
would have theoretically reflected an
ending-year rate of 0.005, or only 1 recidSex &&rs*h new sex rim cvion
ivist that year out of every 20,000 released sex offenders.
0.27
0.27%
It should not escape notice that this
0.25
crime recidivism than presently, after the
intervening massive inflation in sentences
0.24
for sex crimes, with even higher mandatory minimums for repeaters. Most who
0.23
have examined this huge drop in all sex
crimes, but especially in recidivistic ones,
0.22
have credited such vastly increased
sentences as a deterrence factor that has
0.21
caused the overwhelming majority of all
sex
offenders to choose against recidi0.2
vism. Interestingly, given that deterrent
impact as reflecting an exercise of sound
0.9
choice, the concept of sex offenders as
persons driven by irresistible urges/
0,18
impulses has been clearly disproved.
Danielle Arlanda Harris, "A Descriptive
0.17
Model of Desistance from Sexual Offend0.16
ing: Examining the Narratives of Men
Released from Custody,' 60(15) Int'l
0.15
Jour. Of Offender Therapy and Comparative Criminology, 1717-1737 (2016),
0.14
examines the phenomenon of desistance
from sexual offending in detail, as report0.13
ed here:
Abstract p. 1717: 'Despite an increas0.12
ing interest in desistance from sexual
offending, a comprehensive theoretical
0.11
account of the process has yet to be
provided. This study examines the
0.1
narratives of 60 men interviewed in the
community, who were incarcerated for
0.09
sexual offenses and released. Recent
findinqs from this research conclude
0.08
that men desist from sexual offendina,
but they seldom follow the processes
0.07
described by traditional criminoloqy. In
0.06
many cases, in fact, they desist in spite
of their inability to pursue Sampson and
0.05%*
0.05
Laub's 'informal social controls' or
Giordano et al's 'hooks for change.'
004%*
0.04
The relentless impact of current public
policies such as community notification
0.03
and electronic monitoring further impedes their likelihood 61 experin'cing
C,02%*
0.02
Maruna's 'Pygmalion effect' or achievinn true coqnitive transformation or
0.015%* 0.01W
0.01
aqentic chanqe. The descriptive model
C. 005%**
introduced here identifies four styles of
desistance from sexual offendinq: 'aqe,'
'resignation,' 'rote,' and 'resilience.'
7
IC
9
4
6
8
'I 2
5
3
Relevant implications are discussed.
'...[T]he body of
Text, pp. 1717-18:
IC-Year
5-Year
3-Year
literature on desistance from sexual
offending remains small (Farmer, M,
Tat:
Tdi
Beech, A, & Ward, T. (2012).
3.38%
3.30%
3.21%
"Assessing desistance in child molesters: A qualitative analysis." Jour. of
*: In 4th thru 5th years st-rease, t di was 0.09%.
Interpersonal Violence, 27, 930-50);
Harris, D.A., (2014). "Desistance from
**: In6thtITuI0thyearLtotl0.08%.
sexual offending: Findings from 21 life
history narratives." Jour. Of Interperson1554-1578.
Violence,
29,
al
*: (Each of these figures is far less than 1 out of 1,000 and
Doi: 10.1 177/0886260513511532; Har-

UetaikdVim 42

(Chart 3)

diminishing. Year 10 = 1 out of 20,000; see text.)

4

ris, D.A., (2015). "Desistance from
sexual offending: Behavioral change
without cognitive transformation.' Jour
of Interpersonal Violence, 1-22 (2015),
Doi: 10.1177/0886260515596537;
Laws, R. & Ward, T. (2011). DeYork: Guilford Press. lhis is likely due
to the persistent emphasis placed on
risk and recidivism by the related fields
of offender management and research
(D.A. Ham's, 2014, supra; Willis, G.,
Levenson, J. & Ward, T., (2010). Desistance and Attitudes Towards Sex
Offenders: Facilitation or Hindrance?'.
Jour. of Family Violence, 25, 545-556).
pp. 1718-19: Sixty men were interviewed between 2011 and 2013 in the
Northeastern United States. All participants had committed a sexual offense,
had served a custodial sentence, and
were living in the community. Consistent with much research conducted
in the field of sexual aggression,
almost everyone (88%) identified as
White. The men had an average age
of 53 years. The average length of
their most recent custodial sentence
was 10.1 years for a sexual offense,
and all participants had been living in
the community for a mean of 4.1
years...
Almost all the participants (86%) had
child victims. Most of the men had
committed acts of extra-familial child
molestation (n.-28) or incest (n=14)....
Results
Desistance by Aqe
p. 1724: The first style resonated
particularly well with seven participants
but was mentioned to some extent by a
number of other men. To be clear,
although the concept of maturity was a
key component in their interviews, it
was certainly not unique to these men.
They frequently emphasized the process of getting older and growing up in
their explanations of desistance. Noticeably, these men did not mention
any of the characteristics of the other
styles mentioned above. They were
certain they would never reoffend and
attributed that certainty to being old, too
tired, and to not having it 'in them'
anymore.
"So I guess it was an epiphany. I
just finally woke up .. .1 was tired of
doing time ...but now I've decided I
just don't want to do it anymore."
These men tended to use the 'old mel
new me' language of knifing off
(Maruna, S. (2001). Makinq Good: How
Ex-Convicts Reform and Rebuild Their
Washington: Am. Psychol.
Ass'n.) and some spoke of having had
two lives.
[Identifying the three other models
(than age) for desistance, the article
describes attributes of individuals thus:]
(Continued on page 5)

(Continued from nage 4)
p. 1726: Resignation
These men ...provided little insight
into how or why their crimes had occurred....
Many of these men ...were not confident about forming friendships or relationships in the future. They were
they would never reoffend, they could
seldom articulate why (beyond wishing
to avoid prison). Even though this
might be sufficient to effect behavioral
change, it did not yet appear to be
evidence of discemable cognitive
change.
p. 1727: ...[T]hey ... were very much
resigned to the fact that there was no
escape and that this the sex offender
registry] was their life now.
p. 1728: Rote
A quarter of the sample (n=16) were
...adept at 'talking the talk' and parroting buzzwords they had learned during
therapy,. As a group, they ha.d. the
-release recidivism and having received
multiple, separate custodial sentences
for their sexual crimes. The dominant
themes in these 'rote' narratives included the value of treatment and the applicability of this therapy to their behavior, but they were often delivered in a
rehearsed (or even manufactured)
style....
...[T]he messages of the Relapse
Prevention Model (Pithers, W.D. (1990).
"Relapse Prevention with Sexual Aggressors: A Method for Maintaining
Therapeutic Gain and Enhancing External Supervision." In W. Marshall, R. Las
& H. Barbaree (eds.), Handbook of
Sexual Assault (pp. 343-361). New
York: Springer.) and the standard 'cycle'
of offending resonated strongly with
them — they recognized and praised the
benefits of treatment, and all spoke
highly of heir therapists, in a very socially desirable way. During the interviews,
they were eager to demonstrate their
newly gained insight regarding offending and self-governance. They willingly
shared their knowledge of triggers,
tools, and risk situations and spoke in
the present tense about their ability and
commitment to stay safe....
Like the other styles described above,
most of these men were confident that
they would not reoffend, but justified
this certainty with a newfound personal
insight and knowledge of triggers and
risk situations."
p. 1729: When discussing the ways
they keep themselves from offending,
they tended to emphasize the situational nature of their risk and subscribed to
a 'routine activities' approach that prioritized daily structure (Harris, D.A.

A similar phenomenon appears to be
them, but at times, the language they
the case for sexual offenders as well,
used felt forced or manufactured....
despite widespread beliefs about the
Limitations
p. 1735: "The important central point is nature of sexual offending. Although
that they each reported living offense- the age-sex crime curve peaks later
free lives regardless of 'where they and tails off less dramatically than the
were' (or rather, the themes that age-crime curve for non-sexual crime,
emerged in their interviews) and if our sex offending also decreases with age,
ie.),kyt tned'exairimn gole Dy-ndrifie
was a strong emergent theme:
'You've gotta give me the chance. Aspect of Offending in Adulthood," 20
You've gotta give me the opportunity. Int'l. Crim. Just. Rev. 147-68 (2010),
No one is going to believe me until the Indeed, numerous studies now show
day after I die. That's when they'll that recidivism rates amongst sexual
start trusting me again. That's when offenders are low (e.g., Kruttschnitt et
they'll look back and go "Wow, he did al.. 2000; Harris and Hanson, 2004:
live another 40 years without doing Thornton, 2007; Barnett at al., 2010), in
anything wrong.' But until then, until fact lower than recidivism rates for
the day I die, they're going to keep other forms of non-sexual crime. Most
watching me. And that's a rough way people who have committed sexual
offences, therefore, appear to desist
to five.'
from further sexual offending.
Conclusion
Despite this consistent finding in the
...Support was found for natural desistance and aging out,.... Of particular literature, there has been little pubinterest is the fact that three of the four lished research into how and why
in the criminological literature on the retroSpective. study of 556 sexual ofachievement of informal social controls fenders, looking at whether informal
or to the psychologically informed ex- social controls, specifically employment
planations of cognitive transformation. and marriage, predicted desistance,
Furthermore, that the typical areas of and whether such bonds are condiemphasis in sex-offender-specific treat- tioned by formal social controls such as
ment (that emphasizes individual differ- probation and treatment. They found
ences and etiology of offending) were that job stability significantly reduced
seldom valuable is concerning and the probability of re-offending, but
marital status had no significant efshould be the subject of further study.
pp. 1735-36: Some people will desist fect....
More recently, Harris (2014) conductfrom offending on their own, without
needing formal intervention. Some ... ed a qualitative investigation into demight profit simply from reconnecting sistance amongst a group of 21 sexual
with their family of origin, or from the offenders deemed to be desisting from
opportunity to earn an honest living. crime. Harris found evidence that a
Still others ...may decide quite rationally small number (n=3) had simply aged
to never offend again, if only to avoid out of crime, a process she referred to
returning to custody. Furthermore, it as "natural desistance." This group of
seems that only a few appear to truly individuals had considerable criminal
warrant the kinds of enhanced supervi- histories, including sexual offending
sion or protracted treatment to which so and other types of offending. The
biggest group of desisting offenders
many are now subject.'
Farmer, Mark, McAlinden, A.M., & (n=18), however, attributed their deMarline, S., "Understanding Desistance sistance to cognitive transformations,
from Sexual Offending: A Thematic Re- ranging from a simple recognition that
view of Research Findings," 62(4) Proba- the offender had caused harm, through
tion Journal 320-35 (2015), provides to a full creation of a new, nonoffending identity, combined in some
these confirmatory, insightful excerpts:
'There is no longer any debate in the cases with a desire to assist others to
field... that criminality is a pattern of avoid crime.
behavior from which most individuals Methodology
In our own research, we have sought
eventually desist. For non-sexual offenders this is illustrated by the "age/ to explore both the structural and the
crime curve" (e.g., Farrington, 1986; cognitive changes associated with
Sampson and Laub, 2003), which desistance from sexual offending
broadly demonstrates that crime is against children. For the purposes of
mainly committed by people in their this research, this is defined as those
teens and twenties, after which offend- who have at least one conviction for
sexual offences against children. The
ing rates decrease with age.
sample group is described in more
Desistance from Sexual Offending

Cudmore, R. (2015). Desistance from
sexual offending: In Oxford Handbook
of Criminology and Criminal Justice (pp.
1- 15). New York: Oxford University
Press, 2015):
'The warning sign for me is when I
don't have a structure. Right now I
have a structure. Right now I have a
me, my biggest thing is giving myself a
structure. 'Cos when I have structure
that's when I succeed, When I lose a
piece of my structure, that's when I
start screwing up.'
...The strongest emergent theme and
the narrative that really united the rote
style was ...the way they described
staying safe as a kind of job....
pp. 1729-30: Resilience
This final style ...was marked by a
strong desire to move on from their
offending past as well as emphasizing a
demonstrated pattern of success upon
release. Like the age desisters, the
resilient desisters also spoke of having
Giordano at al.'s (Giordano, P. at al.
(2002). "Gender, Crime, and desistance: Toward a theory of cognitive
transformation." American Jour. of
Sociology, 107, 990-1064) 'complete
desisters,' these men tended to describe their offending in the past tense,
thus placing a 'great deal of distance
between the old, discarded selves and
those they currently claim.'

Educational Attainment

Employment with a Future
pp. 1733-34: Discussion
The process of desistance was articulated ...was most often viewed as a
simple and visceral aversion to returning to custody (deterrence) or as a
product of extensive sex offenderspecific treatment....
Almost all participants in the sample
described how individual therapy and
& group treatment meetings had helped

(Continued on page 6)
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detail below; it includes offences ranging from rape and indecent assault of
minors to indecent exposure and engaging in sexual activity in the presence
of a child. Individuals convicted of
sexual assaults with adult victims were
not included in the research as the
literature considers these two types of
sexual offending to be qualitatively
different enough as to require separate
treatment (see e.g., Blumenthal of al.,
1999; Hanson, 2001). A sample of 32
individuals were interviewed, all of
whom had in the past been convicted of
such offences. Our goal was to better
understand how they were able to
desist from re-offending, exploring both
the social context of their postconviction lives and, in particular, their
cognitive framing of this context.
...[A]s previous research (e.g. Hanson
et al, 2014) has shown that sexual
recidivism rates approxiMately halve
after 5 years crime free in the community, and halve again after 10 years....
A Re-Appraisal of the Pros and Cons of
Offendina

Getting a Clear Idea of Where You Stand
Participants said that in the early
stages of desistance they made a rational choice about their behavior based
on a growing realization of the disadvantages of persistence.- For borrtf, this
arose from concerns about the likelihood of being caught, for others it was
related to a growing realization of the
harm they were causing. Simplistic
versions of rational choice theory as an
explanation for crime and desistance
have been criticized (e.g., Ferrell, et al.
2014) for assuming that people can
simply decide to stop crime and then
stop, without any further process taking
place. However, the desisting narrators accounts in this research shared
considerable themes with these rational
choice accounts. Indeed, such a theme
is largely consistent with the other
aspects of the desistance narratives we
heard. For example, when motivation is
situational, when offending is not part of
a general antisocial lifestyle, and when
the stakes and consequences for detec-

tion are high, then a rational choice to
desist may indeed carry much more
weight than in other circumstances.
This self-narrative is consistent with
Paternoster and Bushways (2009)
distinction between an individual's
'working identity' as a person who will
commit criminal acts, and their 'future
possible self.' In this model, the start of
the desistance process occurs when the
identity of offender becomes less satisfying and fears of a bleak and unsatisfying future arise. Thus it is a rational
choice, of sorts, when the individual is
forced to contemplate between two,
possible futures: that of the positive
possible self and that of the feared
possible self (Paternoster and Bushway, 2009: 1103). Where our participants' self-narratives differed from
Paternoster and Bushways theory is in
the degree of change required. Paternoster and Bushway argue in favour of
substantial cognitive change preceding
desistance. In the current research
study interviewees said they reverted to
a previous, non-offending and conventional lifestyle.
Moreover, detection and conviction
appear to have carried with them a
significant deterrent effect, sufficient to
start the process of cognitive transformation necessary for desistance. Interviewees repeatedly said that they were
"shocked" into changing not just their
behaviors but also their views about the
abuse they were perpetrating and precipitated an end to any consideration of
further abuse. A number of participants
vividly described their shock at being
arrested. Several said that arrest acted
as a turning point after which they
ceased offending.
Rehabilitation
The narratives of desisting offenders
were also pro-rehabilitation. Desisting
offenders were likely to describe how
they took advantage of rehabilitative
efforts provided for them. This manifested itself in several sub-themes in
the research, and is probably related to
a willingness to change and an ability to
make use of formal 'turning points'
provided by the criminal justice system
(see Giordano et al., 2002). Many of
the desisting group talked generally
about the usefulness of probation; in
particular they seems appreciative of
probation officers who were concerned
about them but firm and realistic. Indeed, the personal characteristics of the
probation officer seemed to be important, unsurprisingly those who
showed a personal interest in the individual were perceived as particularly
helpful. Others talked in a positive way
about what they had learned in prison.
Some participants described using
prison as a 'college' to obtain qualifications and knowledge they would not
otherwise have had access to. This can
be seen as a form_ of a 'redemption

script' (Marina 2001) in which the
individual seeks to make the most of a
bad situation, cognitively turning it to
their advantage.
Many of the desisting group talked
about the usefulness of sex offender
treatment programmes, sometimes
provided in prison but mostly the men
referred to those provided by probation.
This may have been because the programmes provided by probation were
more recent, and so easier to bring to
mind, or it may be a reflection of the
relative utility of community programmes compared to those run in
prisons. They particularly appreciated
the skills they learned from such programmes. One man who had undertaken his programme some time ago was
nevertheless able to recall the tactics he
had learned on the course. However,
others talked about learning or being
reminded of values, and understanding
the perspectives of other people. A
small number of the group reported
disliking having to attend sex offender
programmes, one stating he found
hearing other men talking about their
crimes to be "repulsive."
It is of note that participants talked, on
the whole, of the advantages of probation at this stage. In some ways this
appears at odds with the findings of
Farrell et al. (2014). In their study,
participants were not able to identify the
usefulness of probation until some
years after their initial desistance.
Parra!' et al. attribute this to a readiness
to be receptive to the advice of probation officers — some individuals, who are
not ready to receive this advice, nevertheless mentally 'store' such advice until
they are more receptive to change. For
our group, the stakes associated with
reoffending were particularly high, and
to reoffend would be contrary to the
positive self-image they were trying to
develop and maintain. It could be that
the shock associated with conviction
described above led to a desire to
conform . to rehabilitation efforts that
were offered to the individuals.
Planning for the Future
One feature of the desisting sexual
offenders' stories was that they nearly
all contained substantial evidence that
the participant had a clear sense of their
future lives, where they wanted to be
and what they wanted to do. In many
cases, these aspirations and the expression of tangible goals related to
finding employment or maintaining
existing or building new relationships.
In a way there was a sense of optimism
similar to that of Maruna's (2001) desisting offenders. Although optimistic,
most of the narratives contained plans
for the future that were reasonably
achievable and consistent with the
individual's abilities and social capital.
There was a sense of hope for the
6

future that seemed to be related to
desistance. Further support for this
idea that planning contributes to desistance comes from the work of Willis
and Grace (2009), who found worse
recidivism outcomes for a group of
prison leavers who did not have firm
plans for the future, compared with
those who did. This suggests that the
ability to form plans and maintain optimism is an important part of desisting
from sexual crime.

Optimism
The Importance of Work
Research into desistance from nonsexual offending has consistently pointed to the importance of work in the
initial stages of desistance (Farrington
et at., 1986; Sampson and Laub, 1993;
May, 1999). Work is said to help provide meaning to individual lives and
give individuals "Something to lose" by
getting in trouble with the law again.
Employment also involves new forms of
new routine activities, informal social
controls, social supports and the possibility of meeting role models who are
not involved in crime.
Indeed, employment and careers did
play a highly important role in the narratives of the desisting men in this
study (and the potentially active ones
as well). Almost all of them described
lives that revolved around work of
various forms. Some of them had built
substantial careers from which they
gained considerable satisfaction and
financial gain. Others had a series of
jobs, and seemed to recover from
In all cases,
redundancy easily.
though, work seemed to be of primary
importance to the men in the sample.
Indeed, when asked to describe their
lives, many of the group described little
more than their work lives, as though
they hardly existed outside of their
work.
Overall most of the desisting group
related employment to happiness and
life satisfaction — they pointed to job
satisfaction and occupying their time as
key factors in this sense of satisfaction,
but others also mentioned the social
aspects of work and opportunities for
advancement. One common theme
was the importance of keeping busy,
(Continued on page 7)
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and the relationship between this and
the earlier themes relating to the situational nature of the sexual offending, in
that keeping one's self busy could be an
important part of desistance for some.
This seemed to be particularly the case
for men who had offended over the
internet. These men were aware that if

.,
I
Finding Happiness

'

internet in unhelpful ways.
Most of the desisting men in the study,
therefore, wished to be seen as active
people, not willing to waste their lives,
and wanting to engage in a lifetime of
work. Surprisingly, though, gaining
employment did not seem to be related
to desistance from crime in a direct way
for most of the group. First, most of
them had careers prior to and during
their sexual offending. Second, several
described desisting from further criminal
activity despite losing their jobs as part
of their convictions. Consistent with the
literature(Brown at al., 2007), a number
of participants reported the difficulties
they had in obtaining work following
their conviction. Some of them reported
how employers would reject them when
they learned of their conviction, and
some had a resigned helplessness that
they would never work again. However,
this did not seem to affect the fact that
they were desisting, and some men
described quite innovative forms of selfemployment they had devised in order
to compensate for not being able to
obtain formal work. Third and most
importantly, comparison group (nondesisting) interviewees also described
considerable attachment to employment
in their self-understandings. Therefore
as central as work was in their personal
narratives, it is not clear that work
played a necessary and sufficient role in
the explanation of their ability to desist
from crime....
Conclusion
These emerging findings have a
number of potential implications for
current frameworks around sex offender
risk assessment, management and

were sufficiently severe to amount to
treatment, and in particular for how Aspect of Offending in Adulthood."
compelled self-incrimination; and
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ord.
First, in the disclosure assignments that
make up part of the core-group workbooks, the program directs the participant
to be 'detailed and specific' about each
victim he has harmed, using a separate
sheet for each one. In the Medium Risk
Core Group Workbook, the questions
that the participant must answer for each
past act of sexual violence or abuse
include the participant's age and the
victim's age at the time of the offense;
the first name of the victim; the participant's relationship to the victim; 'what
parts of [the participant's] body' touched
'what parts of [the victim's] body'; 'how
many times [the participant] offended the
victim and over what period of time';
'where and when' the abuse occurred;
how the victim was selected and
groomed; and the types of force used to
ensure the victim's compliance. The
High Risk Core Group Workbook includes these questions and more: it also
nks.
i is, -Wed
as their age, appearance, and race;
'when and how' the abuse started with
each victim; and 'in what ways [the participant's] ...sexual offending behavior
change[d] overtime....'
p. 376: If counselors find any of the
responses to those questions to be inaccurate or incomplete - a determination
they have unfettered discretion to make they can refer the participant for a polygraph examination. Such a referral starts
with the obligation to fill out yet another,
Iqually intrusive, questionnaire. The
polygraph questionnaire asks highly
specific questions, such as: 'How many
children have you physically forced into
sexual activities? Describe what you
did.'; 'How many times have you had
sexual contact with someone who is
handicapped? Describe.'; and 'How
many times have you made child pornography (taken pictures, video-tapes, films,
etc.) of nude children or children engaged in sex acts? Describe.' The
participant must also '[write the number
of times' that he masturbated in each of
31 different public places, indicate the
had sexual contact with someone who
was drunk or under the influence of
drugs. For each victim, the participant
must indicate whether he engaged in any
one of 27 specific actions and how many
time, including whether he 'put [his] penis
inside [the victim's] vagina (even a little
bit),' threatened (the] victim with harm, or
masturbated in front of [the] victim.
Truthful and complete answers to questions such as these - and there are
many, many more - are highly pertinent
to crimes beyond those of conviction.
The odds that some participants would

be investigated and successfully prosecuted for past uncharged crimes are
high. The required disclosures could
provide enough detail to kickstart a brand
-new investigation. (By the time the state
knows the victim's first name, age, and
relationship to the offender, as well as
when and where the abuse took place, it
often will require little outside investigation to complete the story.) INSOMM
disclosures might advance or substantiate an ongoing investigation or one that
was halted for lack of evidence. In current or potential prosecutions, disclosures from INSOMM could confirm identity or modus operandi. Fed R. Evid. 404
(b)(2). And when the questions require
an admission of responsibility for the
crime of conviction rather than for an
uncharged crime, a participant who
pleaded not guilty and testified in his own
defense could be exposed to perjury
charges. In short, when Indiana requires
inmates to describe all of their past sexual offense in minute detail, the risks of
uffrirrrh-Or investigation, atib'
478 (1972). They are self-evident.
...Ignoring the actual questions, the
state insists that the disclosures are at
such a high level of generality that they
'could not support a link in the chain
sufficient to support an investigation or
even admission at trial.'
p. 377: ...This ipse dixit does not explain why granular descriptions of the
circumstances surrounding specific sex
crimes and patterns of criminal sexual
behavior would prove useless to investigators or prosecutors. The Fifth Amendment 'protects against any disclosures
which the witness reasonably believes
could be used in a criminal prosecution
or could lead to other evidence that might
be so used.' Kastigar v. United States,
406 U.S. 441, 445 (1972) [emphasis in
Lacy opinion]. The questions posed to
an INSOMM participant would yield
answers that any competent sex-crimes
investigator would love to have....
B. That brings us to the central question on appeal: whether INSOMM,
through its denial of the opportunity to
earn goodtime credits and its revocation
mation, compels self-incrimination in
contravention of the Fifth Amendment.
We acknowledge that the line between
permissible pressure and impermissible
compulsion can be difficult to draw. That
may explain why in Lite [v. McKune], the
Supreme Court's latest pronouncement
on the subject, the justices failed to
produce a majority opinion. 536 U.S. 24.
Nonetheless, many cases are not close
to the line, and ours is one of them. All
five justices joining the judgment in Lile
singled out the extension of a term of
incarceration as a penalty more severe

than the one before them."
Editor's Closing Comment Lacy involved treatment in prison. However, self
-incrimination remains self-incrimination
regardless where it occurs.
Recent legislation in most states either
has completely repealed the statute of
limitations for sexual crimes or has drastically extended such limitations period
that such increased limits will not expire
until well into the offender's senior years
- a period when one committed to an
SOCC facility upon his prison release will
very likely be confronted with such a
demand for full admission of all sex
crimes.
In the end, the quantum of specificity
exacted from SOCC inmates is equal to
that traduced in Lacy. As in Lacy, while
statements required in SOCC treatment,
while not always sufficient to convict one
by themselves, certainly could "furnish a
link in a chain of evidence that could lead
to criminal prosecution." That is all required to invoke the Fifth Amendment
made for their asserted truth, not for any
different purpose.
Further, the compulsion in SOCC is
bluntly that one won't be deemed to have
completed treatment until he has admitted each sexually criminal act he has
ever committed. Failure to complete
treatment in turn means that one will not
be released. At minimum, his release will
be opposed by treatment officials and
assessors of the SOCC system having
custody of him, opposition weighed very
seriously adverse to one by any court
considering releasing one.

Compelled Speech
as First Amendment
Violation
Eugene Volokh, "The Law of Compelled
Speech," 97 Tex,_L,Rev. 355 (December
2018)
Excerpts from Text:
368: "II. Pure Speech Compulsions
atrolii"br+Lnaiettlart8ktte
statement, which only compel speech
and don't restrict it?
Such compulsions don't directly take
ideas out of the marketplace, interfere
with the search for truth, or deny the
public information relevant to democratic
self-government. To be sure, some may
see them as skewing the marketplace of
ideas by selectively promoting the compelled message - but such skewing is
likely no greater than that created when
the government conveys a message
itself, which is constitutionally permissible.
8

But the compulsions do interfere with a
speakers autonomy and thus yield a rare
opportunity for the Court to consider when
speaker autonomy interests alone -apart
from listener interests in hearing a rich
debate - should suffice to invalidate
government action. And the Court's
answer here has been that speaker autonomy interests do so suffice, at least
when they are sufficiently implicated....
pp. 368-69:
corhs1 lwabar

V.Palar. aossaildi)

Compulsions to Speak
Government coercion is presumptively
unconstitutional:
When it compels people to speak
things they do not want to speak.
Key precedents:
West Virginia State Board of Education
v. Bamette (compelled flag salute and
pledge of allegiance).
Woo/ey v. Maynare (compelled display of state motto on license plate).
Agency for International Development
v. Alliance for Open Society International, Inc.78 (compelled statement of
opposition to prostitution).
The Court's very first compelled speech
case, Barnette, made clear that pure
speech compulsions are often unconstitutional, even when they don't also function
as speech restrictions; that case famously
held that schoolchildren could not be
required to pledge allegiance to the flag
and to salute the flag.28 'Compulsion ...to
declare a belief - compelled 'affirmation
of a belief and an attitude of mind' unconstitutionally violated the 'individual
freedom of mind.'88 The much more
girmt..Alliarviesfor,ncesi iaciat,gshase
tions that seek government HIVprevention funds officially take a stand
opposing prostitution.8,
In Wooley v. Maynard, the Court also
made clear that requiring people to display ideological messages on their property (there, "Live Free or Die," the state
motto) was similarly unconstitutional.82
The government, the Court held, may not
'require an individual to participate in the
dissemination of an ideological message
by displaying it on his private property in a
manner and for the express purpose that
it be observed and read by the public.'83
(Continued on page 9)
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The Court in these cases didn't rest its
holding on the theory that the speech
compulsion would restrict the targets
other speech (the way the Court did in
the cases discussed in Part I). Nor did
the Court rest its holding on the theory
that observers would wrongly believe that
the compelled parties endorsed the compelled speech.84
p. 370: Indeed, it's hard to imagine how
an observer would have so believed as
to, for instance, the Maynards, given that
everyone knows that license plates are
printed by the state (at the time, with no
opportunity for customization). Rather,
the Court's view was that it was unconstitutional to force a person 'to be an instrument for fostering public adherence to an
ideological point of view he finds unacceptable,' by being 'require[d] . [to] use
[his] private property as a 'mobile billboard' for the State's ideological message.'85 That alone, even without any
interference with the drivers other
speech, 'invades the sphere of intellect
and spirit which it is the purpose of the
First Amendment to our Constitution to
reserve from all official control.86
p. 379: D. Compulsions to Convey
Facts
'Compelled statements of fact' 'burdenU
protected speech' as much as do
'compelled statements of opinion.'124
Riley held this as to speech compulsions
that function as speech restrictions, and
FAIR seemed to approve this principle
even as to pure speech compulsions: 'As
FAIR points out [citing Riley], these compelled statements of fact ('The U.S. Army
recruiter will meet interested students in
Room 123 at 11 am."), like compelled
statements of opinion, are subject to First
Amendment scrutiny.'125
p. 381. ... [T]he Second Circuit has
recently held that prison guards' demanding that an inmate report crimes by fellow
inmates was an unconstitutional speech
compulsion.132 The court treated Barnette, on which it relied extensively, as
fully applicable to such obligations. And
the logic of the decision suggests that
statutes requiring people to report crimes
are likewise unconstitutional.133"
Notes:
78 133 S. Ct. 2321 (2013).
79 W Va. State Bd. Of Educ., 319 U.S.
624, 642 (1943).
80 Id. at 631, 633, 637. Vincent Blasi &
Seana V. Schiffrin,'The Story of
West Virginia State Board of Education v. Barnette: The Pledge of Allegiance and the Freedom of Thought,"
in Constitutional Law Stories 433,
457-63(Michael C. Dorf, ed. 2004),
offers a particularly good analysis of
what this "freedom of mind" means
and why it is important.
81 All. For Open Soc'y, 133 S. Ct. at
2327, 2332 (citing Barnette, 318 U.S.
at 642).
82 Wooley, 430 U.S. at 713.

83 Id.
84 Justice Rehnquist's dissent argued
that the motto-display requirement
was constitutional because observers wouldn't perceive the Maynards
as having endorsed the motto. Id. at
721-22. But the majority viewed that
as irrelevant. Abner Greene also
takes the view that the Wooley Court
was wrong to find a speech compulsion, for reasons similar to what
Justice Rehnquist gave, though he
concludes that the Maynards should
have won on substantive due process qrounds (or, as Greene describes them,"autonomy" or
'personhood"qrounds). Abner S.
Greene, "The Pledge of Allegiance
Problem," 64 Fordham L Rev. 451
(1995), at 473-75, 480-84. Perhaps
Greene is right as a theoretical matter, but here I'm trying to offer an
analysis that closely fits the cases,
especially foundational and oftencited ones such as Wooley.
85 Id. at 715.
86 Id. (quoting Barnette, 319 U.S. at
642)
124 Riley, 487 U.S. at 782.
125 Rumsfeld v. FAIR, 547 U.S. 47, 62
(2006).
132 Burns v. Mart uscello, 890 F.3d 77,
88-89 (2d Cir. 2018).
133 Eugene Volokh,"Do Laws Requiring People to Report Crimes Violate
the First Amendment?", Volokh
Conspiracy (Sept. 26, 2018), http:II
reason.coni/volokh/2018109/261 dolaws-requiring-people-to-reportcrime; see also Burns, 890 F.3d at
91 ('The speech that we recognize
today as protected by the First
Amendment fits well within a broader frame of constitutional protection
from the government's ability to
compel participation in investigative
measures.").

function of computers and the internet in
society will likely only increase in the
future. Consequently, bans on internet
and computer usage for long periods of
time must be narrowly tailored in terms of
their scope. Absolute bans extended

ment specialist who was fixing her
home's reverse osmosis system, when
he mentioned that he had written a book.
'Quite frankly,' she says, 'reading his
book changed my life.'
Belucci found out that in 1979 Lindsay
had committed a sex crime against a
child under the age of 14, a crime for
which he spent a year in jail, nearly all of
it on weekends, thanks to a work furlough
program. More than three decades later,
he had not reoffended, but he was still
subject to legal restrictions and potentially deadly threats. 'A stranger broke into
his home and tried to murder him because he was on the Megan's Law website,' Belucci says. 'He escaped from his
own house after being hit a couple of
times with a hammer. I just couldn't
believe that any group of people in our
over many years are substantively unrea- country today [was] being treated that
sonable because they effectively pre- way.'
clude a defendant 'from meaningfully On a sabbatical from her work at a
California nonprofit, Bellucci couldn't get
participating in modern society.'
If access to internet and computers is to the sex registry out of her mind. 'This
be restricted for a long period of time, the issue kept popping up, kind of like a jackCourt said, the scope of the restriction in-the-box,' she says. 'And finally I sat
must be narrowed - such as permitting down with myself, and I said, 'Why did I
access when the defendant obtains the go to law school?" It was the movie To
prior approval of the probation office or of Kill a Mockingbird, and the character
the court. Even then, the defendant Atticus Finch, I'm like, "What would
cannot be required to obtain permission Atticus do?" The answer seemed obvifor each and every perfunctory use.
ous to her.
The decision is also significant because Belucci initially tried to interest the
the petitioner had not objected to the pre- American Civil Liberties Union of Califorsentence report upon which the re- nia in the issue. 'They basically said
striction was based, nor had he complet- [they couldn't help] because they're afraid
ed the term of his sentence when he that if they became known as sex offendchallenged the restriction to the terms of er attorneys, their funding would disappear, which I think is a very cowardly
supervised release.
position,' she says.
Belucci's children were adults, she was
Janice Bellucci & unmarried, and she decided she could
'do anything I want to do.' So she foundACSOL Fight
ed the Alliance for Constitutional Sex
Laws (ACSOL). To this day, a
pressive SO Laws. Offender
needlepoint of 'What Would Atticus Do?'
sits on her desk, next to a Ruth Bader
Ha/lie Lieberman,"Sex Offender Laws
Are Broken. These Women Are Working Ginsburg action figure.
Like many in the movement, Bellucci
Computing/Internet to Fix Them," Reason.com, Feb. 2020 believes
sex offender restrictions are
Issue
unconstitutional. As a lawyer, she could
Restrictions Are
Text Excerpts:
One day in 2011, Janice Belucci, a do something about that, but she did not
Crumbling.
67-year-old California attorney who spent have a lot of resources. So she and the
few early members of ACSOL decided to
[Eds.], "Computer Restrictions," 9(2) The most of her career in aerospace law, was go after 'low-hanging fruit': Halloweentalking
to
Frank
Lindsay,
a
water
treatBroadcast, Winter 2021, p. 2
related restrictions in California.
Text:
"The U.S. Court of Appeals for the Fifth
Circuit recently became one more court
to rule that special conditions of supervised release barring the use of computers and other electronic devices, or internet access, were not substantively reasonable.
Similar to previous rulings in the First,
Third, and Tenth Circuits (and probably
others?) the decision in United States v.
Becerra, 977 F.3d 373 (5th Cir. 2020)
noted that access to computers and the
internet is essential to being able to
function in society and that the essential

op-
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Numbered References:
en.wikipedia.orq/Civil Riqhts of
1 "Special Litigation SectionlCRllDepart
Institutionalized Persons Act (visited
ment of Justice" (https://www.justice.qov/
5/8/2021)
The Civil Rights of Institutionalized crt/special-litiqation-section).
Persons Act (CRIPA) of 1980 is a United 2 "Special Litigation Section Case SumStates federal law' (42 U.S.C. § 1997) mariesjCRTjDepartment of Justice"
intended to protect the rights of people in (htts://www.iustice.ov/crt/specialstate . ..mental health facilities....
litiqation-section-case-summaries
CRIPA is enforced by the Special Litiga- #tutwiler-summ).
tion Section in the U.S. Dept. Of Justice,
Civil Rights Division... 2 [That] Section is
allowed to investigate state .. operated
institutions in order to ascertain if there is
a pattern or a practice of violations of a
resident's federal rights.2 They are ... not
allowed to represent individuals or address specific individual cases, but they
are able to file lawsuits against facilities
as a whole.2
The law allows the attorney general to
intervene on behalf of institutionalized
people whose rights may have been
repressed or violated. This law was
enacted to give statutory authority to the
Dept. of Justice to protect the civil rights
cases of institutionalized people.
The Latest MSOP
After the DOJ has learned of a possiNightmares Are Always
ble violation, the Civil Rights Division OCEAN Memorandum:
Graduates:
Based on Fears of the
(CRT) of the DOJ must determine if it has What Is CRIPA?
Unknowable.
Larry Dean &
CRIPA protects violations of religious
the authority to conduct an investigation.
rights, physical abuse, neglect, or lack of
The
CRT
reviews
all
complaints
to
The Halloween signs are a good examMerlin Adolphson determine whether the allegations merit a adequate medical or mental health care
ple of sex offender policies that have no
basis in fact. A 2009 analysis of 67,000 On November 16, 2021, Larry Dean, more extensive investigation. The attor- or education. It may also include condisex crimes against children committed by age ca. 85, lately a resident of Beta Unit ney general has delegated the Assistant tions of confinement violations including
people other than their relatives, reported in MSOP-Moose Lake, graduated to a Attorney General to have the final deci- extreme solitary confinement conditions,
in the journal Sexual Abuse, found 'no higher plane of existence. At this writing sion on whether an investigation is war- fire safety violations, security violations,
sanitation problems, and dental health
increased rate on or just before Hallow- (Nov. 181h), no further information about ranted.
een.' The researchers concluded that Larry or his demise has been released Once it has been determined that there care violations.
is need for an investigation, the attorney The DOJ Is Requesting Thorough
'these findings raise questions about the yet.
wisdom of diverting law enforcement On December 6, 2021 Merlin Adolph- general must give the State . . . at least one Documentation of CRIPA Violations
resources to attend to a problem that son, age 82, a long-time resident of Unit week's notice. Following the notice, the The Department of Justice (DOJ) is
currently investigating this so-called "civil
does not appear to exist.'
1E in MSOP-Moose Lake, passed away DOJ must contact State . government
From the beginning, it was difficult for from this vale of tears. Earlier during parties and arranges for a tour of the commitment" system. The DOJ attorney
Belluci to convince people that sex of- December 6th, Merlin had complained of facility or facilities and may ask the parties in charge of the investigation will NOT
fenders were a group worth fighting for. difficulty in breathing effectively. Cause to produce any number of documents that accept unsolicited information. One of the
ways that the DOJ discovers possible civil
But one way to make them more sympa- of death was not determined/released at are deemed relevant to the case.
thetic was to show the impact that laws press time. Merlin had been a movie If a pattern of civil violations is uncov- rights violations is by former employees of
the institution. OCEAN is in contact with
aimed at them had on their families.
theater owner in earlier years, and hence ered, the Assistant Attorney General
Bellucci tells me about a young father on was a go-to guy in MSOP for data about sends a 'findings letter' that states the multiple ex-employees, including one who
alleged violations, explains evidence that is in contact with the DOJ attorney leadthe registry who was not allowed to see countless films.
was found to support the findings and ing the investigation.
his sick baby in the hospital. 'This infant
o You Know of Any Civil Rights Vio-defines the minimum steps required t
-possibly was going to die within 24 hours,'
correct the violations. The CRT attorneys lations at this Facility?... Hahahahahashe says, 'and they were going to have
then meet with State . . officials to discuss hahall
this big meeting at the hospital to come
Send us your documentation of civil
how to rectify violations.
up with some plan for how they were
.CRIPA strongly emphasizes negotia- rights violations pursuant to CRIPA. We
going to treat the little boy. And they're
tion and as a result a majority of all are only going to forward the most thorlike, "You can't come to the meeting,
CRIPA cases are settled in one form or oughly documented violations to ensure
because the meeting is going to be held
another. Many investigations result in that each submission is taken seriously.
at the hospital.' After some legal maneucourt-endorsed agreements called con- Once we determine that the information is
vering, Bellucci managed to get the meetsent decrees. CRIPA allows only for well documented, we will forward it to our
ing moved so that the father could partici
Habeas Corpi?
equitable relief as a remedy to any viola- contact. Our contact will then scan and
pate....
tions. This may include the institutions email the information to the DOJ attorney.
The Halloween lawsuit was only the
being given an injunction to stop certain Send your information as soon as possibeginning of Bellucci's fight. She began
practices, being ordered to upgrade facili- ble. Send it to either co-founder Russell J.
going after California's so-called proximity
CRIPA: US DOJ
ties or increasing the size of the staff. Hatton or Daniel A. Wilson. Send us your
restrictions, local ordinances that prevented sex offenders from doing ordinary Seeks Out Wrongs by The attorney general may seek the mini- documentation and we will forward it to
mum necessary to ensure the rights of the ex-employee and that person will
things like visiting dog parks or picking up
scan and email the documents to the
institutionalized people are guaranteed.
SOCC Facilities
their kids from school. Those rules 'really
At the start of 2017, there were 26 out- attorney.
had this chilling effect,' Bellucci says,
'because the restrictions were different Wikipedia excerpt, Civil Rights of Institu- standing CRIPA investigations at some
from one city to another, and they were tionalized Persons Act [CRIPA]", https:// phase of the litigation process....

(Continued from page 9)

In Simi Valley, Bellucci learned, sex
offenders were required to post signs on
their front doors during Halloween, alerting neighbors that they were on the registry and warning trick-or-treaters to stay
away. She sued the city, arguing that the
requirement was a form of compelled
speech prohibited by the First Amendment. She won.

never posted. It might be OK to go to a
dog park in one city, but it's not OK in
another city, and there were no signs to
tell you.'
The crazy quilt of restrictions made
people worry about 'missing Thanksgiving dinner with Aunt Sally,' Bellucci says.
'They were afraid to travel from one city
to the next. People felt like rats getting
tested. No matter what you did, you were
going to get an electric shock. So many
people just stay in the same place and
shiver and hope nobody will zap them
with electricity....
...Bellucci assures people that 'we
believe all children should be safe. We're
not here to unleash a bunch of sexual
predators on the public.' Her message,
she says, is that 'the registry gives people a false sense of security,' because
'they're looking in the wrong direction,'
given that 'more than 90 percent of the
perpetrators are not on the registry."
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