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The Unethical, Antisocial and Harshly Immoral
Nature of SOCC and Why It Should Be Ended Now.
Editor's Note.- Once upon a time, feminists
advocated for sex offender civil commitment
(S OCC). Now we present a full article by an
ardent feminist writer and a noted forensic
psychologist explaining why SOCC should
now be ended. As Brother Bob explained not
all that long ago, "Things have changed."
This signifies a sea change of opinion about
SOCC that should not be disregarded.

the length of registration,
Containment and SOT are based on the
same false notion that justifies decades-long
registration: that 'sexual offending' is a
unique, incurable psychiatric disorder that
must be kept perpetually under control, lest it
compel the person to harm again...
p. 62 - ---[C]ontainment is typically described
as 'victim centered': its priority is the safety
and healing of the harmed person. In practice, this often means an aggressive disregard
for the needs of the patient - the 'offender most significantly, for the honesty, mutual
trust, and confidentiality that most therapists
believe are the prerequisites of a productive
therapeutic relationship. Sex offenders are
never taken at their word, because, in effect,
they are considered too sneaky to trust,
'Secrecy is the lifeblood of sexual offending,'
Judith Levine & Erica R. Meiners, "Uncivil
is how the Texas Council on Sex Offender
Commitment", n+1, Issue 37, 59-67 (online
Treatment put it.
Which explains why
only, Spring 2020), https:llnplusonemaq.com 'treatment providers cannot guarantee confi(reprint by express permission of author,
dentiality.' Providers share whatever inforadapted from Judith Levine & Erica R.
mation they chose with parole officers, who
Meiners, The Feminist and the Sex Offender: also receive the results of regular polygraph
Confrontinq Sexual Harm, Endinq State Vio- tests. Failure to make sufficient progress in
lence [Verso, 2020]).
treatment, as determined by the provider, is a
violation of the conditions of the registry; in
Text excerpts:
p. 60: ". - - [W]ith every passing year state some states this is a felony punishable by
lawmakers have continued to draw from a incarceration.
seemingly inexhaustible store of ideas for
policing sex and sex offenders. State and
local ordinances throughout the US bar registered offenders from residing within a certain
distance from schools, parks, bus stops, or
other places children might congregate, often
with the effect of banishing them from entire
counties, and virtually whole states, as is the
case in Florida, The restrictions are often as
absurd as they are severe. Many jurisdictions
don't let registrants get a trucker's license,
monitor elections at a polling place, shop in
malls, or open their doors on Halloween.
Police departments can't keep up with the
lengthening rolls. Registrants have told us
about going to their local department to check
in, only to sit there all day and be sent home
without reporting. Despite the registrants' due
diligence, not checking in can be considered a
violation of parole.
Peter Lorre, in Fritz Lang's movie, SM" (1931), fueled
pp. 61-2' ---'[S]ex offender treatment' (SOT), early myths about sex offenders by his riveting portray[is] a main element of the so-called contain- al of a child-killing sexual psychopath, here pictured
ment approach to sex offender management, envisioning a flaming M on his back, symbolizing his
introduced in the late 1990s by Kim English, concern that his crime spree was becoming obvious,
the research director of the Colorado Division yet something he could not stop. The shocking nature
of Criminal Justice, SOT is a condition for sex of such conceptualizations causes people to believe
offender probation across the country; some that such monsters are common, despite their extreme
rarity. No one confined in MSOP ever even came
registrants shuttle in and out of treatment for
close to the character portrayed by Lone.

The SOT industry likes to argue that sextargeted treatment methodologies reduce
reoffense rates and improve clients' mental
health - claims for which there are no
grounds and plenty of dissenting evidence.
For instance, California's twenty-year Sex
Offender Treatment and Evaluation Project
[SOTEP"] compared three groups of people
in prison with rape and child abuse convictions, some of whom volunteered for treatment and got it; some who volunteered and
did not; and some who qualified for treatment
but chose not to participate. The study, published in 2005, stated that 'no significant
differences were found among the three
groups in their rates of sexual or violent
reoffending over an eight-year follow-up period.' Phil Taylor, a therapist who used to be a
licensed sex offender treatment provider, ...
put it this way: '...For their own well-being
and other people's safety,' he said, 'they need
therapy. What they don't need is "sexspecific" treatment.'
The overlap of treatment and punishment in
the sex offense legal regime is a part of a
process critics refer to as medicalization: the
reconception of differences or problems as
medical or psychiatric disorders - frequently
constructed as biologically caused - that need
to be prevented, diagnosed, or treated. Marginalized sexual desires or acts considered
immoral at a given time, like homosexuality,
are often subject to medloalization, turning
'badness to sickness,' as sociologists Peter
Conrad and Joseph Schneider write in their
1980 classic Deviance and Medicalization.
But the slippage is not just between nature
and culture; it is also between the moral and
the legal. Asked how she defined sexual
deviance, the therapist in Dallas replied,
'Deviance is anything that's against the law,'
pp. 62-3: When illness is justification for punishment, the sicker the offender, the longer
the prison sentence, the more drawn out the
registration, and the stricter its terms. And if
the aim is longer punishment, an even more
serious diagnosis is called for, In 1990, in the
new Community Protection Act, Washington
state legislators invented one: a 'sexually
violent predator' (SVP) is a person who suffers from a 'mental abnormality' that results in
a predisposition to commit sex crimes. The
diagnosis, like the clinical designation 'sex
offender,' is circular: it is based on the fact
that an individual has committed sex crimes
before. Under the law, an SVP could be
locked up in psychiatric civil commitment
(Continued on page 2)

expert. Even R. Karl Hanson, one of the Frank issued a scathing opinion declaring ing residents into scanning and shredStatic-99R's authors, has published an Minnesota's SVP law unconstitutional in ding their own legal and medical records.
indefinitely after the completion of a analysis of statistical models of recidivism practice: How could it claim to be thera- Janice Bellucci, executive director of the
prison sentence, even if they'd been that casts doubt on his own creation, and peutic, when in two decades not a single Alliance for Constitutional Sex Offense
declared sane enough to stand trial and on the wider assumption that a rap sheet resident had been unconditionally re- Laws, sued to get the residents' belongis a predictive document. After ten years, leased? 'The overwhelming evidence at ings back, but at that point it was too
be convicted.
the risk of re-offense for people with trial established that Minnesota's civil late: most had already been destroyed.
In 1999, the American Psychiatric Asso- records of sexual or nonsexual offenses commitment scheme is a punitive system
esistance - ceasing to commit
ciation condemned the SVP diagnosis as was about the same as for people with no that segregates and indefinitely detains a
crimes - is the norm.
'vague and circular and a 'misuse of criminal record, 'People change,' Hanson class of potentially dangerous individuals psychiatry' designed to 'effect nonmedical averred. 'Desistance' - ceasing to com- without the safeguards of the criminal
societal ' - that is, punitive -'ends.'
I ustice system,' Frank wrote. In Septem- In 2018, a resident of the Coalinga
mit crimes -'is the norm.'
Much sex offense statute and policy is ber 2015, citing similar evidence, a Mis- facility attempted to run for city council as
Three scholars who reviewed the lobby- rationalized by the claim that sex offend- souri judge banned the lifetime detention a write-in candidate. The mayor and
council chair arbitrarily declared his
ing, drafting, and passage of Washing- ers are highly likely to commit another of individuals who had served their sencandidacy illegitimate, and in the end he
tences
'no
matter
how
heinous
their
past
sex
crime.
Research
has
firmly
discreditton's SVP legislation concluded in 1992
declined to go forward with the election.
that civil commitment had no therapeutic ed this claim - it is in fact the opposite of conduct.' The following year, a North
Outside the gates, friends and families
Dakota
court
came
to
the
same
concluthe
truth:
people
with
sex
convictions
or criminological basis. Looking at data
of people in civil commitment have asfrom California and other research on the have the lowest rate of recidivism of any sion.
sumed roles that range from protesters
negligible effect of sex offender treat- 'violent criminal population. Yet this But while litigation can hold the promise
to lobbyists to citizen participants in the
ment, they concluded: 'It seems to follow, belief has proven almost indestructible, of progress for detainees in civil commitgovernance of the facilities. For intherefore, that the explanation for the the perfect factoid upon which to fix un- ment, it may instead bring about the
namable fears. It first appeared in the opposite. In January of 2017, the Eighth stance, since about 2013, Kansas' FamiCommunity Protection Act is political.'
legal record in Lug v. McKune, a 2002 Circuit Court of Appeals reversed Frank's lies and Friends of SPTP Residents Nevertheless, nineteen other states,
which advocates for people held in the
and the federal government followed Supreme Court case upholding a Kansas ruling in Karsjens v. Piper, and that Octostate's Sexual Predator Treatment ProWashington's lead and enacted SVP sex offender restriction. Writing for the ber the U.S. Supreme Court denied a
gram (SPTP) - has built alliances with
majority,
Justice
Anthony
Kennedy
reapetition
for
review,
leaving
that
opinion
in
laws, creating a gulag of prisons posing
as hospitals whose captives are invisible soned that sex offenders pose 'a frighten- place. The federal district court in Mis- psychologists and disability rights advoand forgotten by pretty much everyone ing and high risk of recidivism' up to '80 souri reversed its own ruling on the un- cates, particularly the local chapter of the
but their loved ones. As of March 2020, percent.' In fact, myriad studies calculate constitutionality of that state's law, citing National Alliance on Mental Illness. The
there were 6,300 people in civil commit- their conviction rates for new sex crimes Karsjens v. Piper. For detainees, a case chapters then director, Rick Cagan, was
that could have been liberating - in every appalled that Kansas was pouring 60
ment, according to the Prison Policy at as low as 3.5 percent.
percent of its shrinking mental health
Initiative, almost all are male. ...Some Where did the 80 percent figure come respect - became another brick in the
budget into the SPTP; by 2017, Kansas
wall
of
precedent
against
them.
are in for child porn possession. Others from? According to a much cited 2015
remain in limbo [pending commitment article by Ira Mark Eliman and Tara pp. 64-5: Fortunately, detainees have had spent almost $300 million on the
program. 'At the outset it may have
and appeal from it]. Civil commitment is Eliman published by the University of found other ways to resist the impositions
some
public purpose in terms of public
prison, without the sentence or release Minnesota Law School, its origin was an and degradations of civil commitment. In
safety, but from all of our analysis it is
2007
residents
of
Coalinga
State
Hospital
unsubstantiated
claim
by
a
counselor
date.
writing in Psychology Today in 1986. The in California went on strike to protest the not a program that has any integrity,'
Ellmans found the words 'frightening and conditions of their life imprisonment by Cagan said.
high' in 91 judicial opinions, as well as in refusing to participate in their sham pp. 65-6: One of the leaders of Families
briefs in 102 cases - legitimizing count- 'treatment.' The protesters constituted and Friends also coordinates a national
less draconian restrictions and penalties. three-quarters of the six hundred men civil commitment network, including
p. 64: Of anything in the entire sex of- locked up there. A smaller contingent residents, which meets in a monthly
conference call under the aegis of the I
fense legal regime, the civil commitment also went on hunger strike.
edifice may be the hardest to demolish. p. 65: After eleven years of letters to the prisoners' rights organization Citizens
In 1997, in Kansas v. Hendricks, the press, agency heads, and government United for Rehabilitation of Errants
Supreme Court ruled that civil commit- officials; conference calls with legislative (CURE). But the Kansas group has not
Almost every 'sexually violent predator ment of people convicted of sex offenses aides; and online posting of taped testi- moved to shutter the SPTP facility.
got that label through the use of an actu- is not criminal but administrative, not mony from despondent residents raised Instead, it submitted a long position
arial risk assessment tool designed for punitive but therapeutic. This meant that no reaction, the people held at Coalinga paper to the legislature asking for 'fixes
adult males facing sex offense convic- continued detention without additional took a different tactic: tax revolt. When to deficiencies' in the program, such as
tions: the Static-99R. This instrument conviction could not be rejected as un- the town of Coalinga put a sales tax to a regularized and legible treatment levels
assigns points for fixed, or 'static,' attrib- constitutional double jeopardy, or as cruel local plebiscite, those incarcerated at the and better staffing, and has worked with
utes, such as the age of the person and and unusual punishment. But that is hospital saw an opportunity to trade their state agencies to implement them. For
support for the tax for certain amenities, now, at least, it appears that the or.qanihis victim, to produce an algorithm that exactly what it is.
such as a van for visitors traveling from zation has chosen to oil the parts rather
purports to determine the odds of rethe bus station to the distant facility. The than to smash the machine- This tension
offense. The factor given the most (1ivil commitment is Prison,
without the sentence or re- city officials ignored their entreaties, so burst through the phone lines during one
weight is prior convictions for both sexual
the residents - who, unlike people in of the CURE-facilitated monthly civil
and nonsexual crimes, as well as charges llease date.
prison in most states, retain their right to commitment conference calls. Listening
that did not necessarily end in conviction
- all disadvantages for people of color, In recent years, there has been mixed vote - responded in kind. They built a as resident representatives reported, one
who are disproportionately arrested, progress. Armed with a decades-long vote-no campaign within the facility by one, the same conditions they'd rerecord of abuses and failures - as well as around the pennies the tax would add to ported the month before and the month
charged, and convicted.
the evidence that civil commitment has the cost of a commissary hamburger and before that, one woman - the mother of
In
their
evaluations,
sexpp. 63-4:
specific actuarial tools consistently show 'no discernible impact on the incidence of defeated the tax by a few dozen votes. a young man with an intellectual disabil'moderate' accuracy in predicting recidi- sex crimes' - longtime critics of SVP In a move that was obviously not a coin- ity who is civilly committed in Illinois vism; a recent meta-analysis found that laws, along with newer allies including the cidence, town officials subsequently could no longer contain her exasperathe Static-99R gets it right about 60 ACLU, have brought legal challenges to claimed there was a pornography tion. 'I thought we were going to shut
percent of the time - 'not much better civil commitment and gotten positive 'epidemic' at the facility and locked it these f_ing things down,' she shouted,
than a coin toss,' in the words of one rulings. In 2015's Karsjens v. Jesson, for down. The facility's staff then confiscat- .not just talk about how bad they are!'
(Continued on page 3)
instance, US district judge Donovan W. ed all electronic devices just after coerc(Continued from page 1)
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C

ivil commitment has "no

discernible impact on the
incidence of sex crimes."
p 66: Like most of us at some point in
our lives, [those living with a history of
sexual convictions] could use therapy.
But civil commitment is prison, and incarceration is psychologically destructive;
indefinite detention borders on psychological torture - the opposite of therapy.
Furthermore, the 'treatment arm of the
sex offense legal regime asks us all to
collaborate, recruiting the public, helping
professions, schools, religious institutions, and even families to police the
state's boundaries between sexual normalcy and deviance.
The radical approach to civil commitment is to stop thinking of sexual violence as a sociopathology from which
the community must be safeguarded,
and to turn instead to social and environmental approaches that engage the
community in helping people who have
done harm to live nonviolent lives.
Around the country and the world, an
increasing number of criminal legal systems facilitate medical, community-based
alternatives to SOT that have the potential to rebuild lives, rather than destroy
them with blame and shame. A circle of
support and accountability, or COSA, is
one such restorative practice, The circle
consists of a person with convictions for
what the state calls moderate to serious
sex offenses (and other 'violent crimes')
who is recently released from prison, plus
three or four community members, often
including a paid coordinator. In weekly
meetings and interim coffee, church, or
basketball dates, the circle helps the
'core member' with the basics of reentry,
such as finding housing or applying for
food stamps. By driving the core member to the supermarket or doing research
online, they can ease the constraints of
parole (e.g., no driving, no internet) and
reduce the odds of its violation. The
COSA assuages the isolation of people
who are almost universally reviled. Starting with the nomenclature (core member,
not perpetrator or offender, participants
model relationships of trust and mutual
accountability informed by humanistic
values; they treat the core member as a
person worthy of affection, respect, and
forgiveness. Equally important, they
expect the core member to be accountable to them as a peer and an adult.
In Canada, where the program focuses
on people who have been convicted of
compulsive or violent sexual acts - COSAs have achieved a 70 percent reduction in recidivism. In a study of 260
Vermont men released from prison, half
with sex offenses, half without, those who
had COSAs were convicted of new felo-

nies at one-third the rate of a closely
matched population who did not have
access to them. Minnesota's COSAs
lowered the 'risk of rearrest for a new sex
offense by 88 percent.'
pp. 66-7: In most places, COSAs are
integrated into a criminal legal system,
which, among other things, allows the
program to be scaled up. But it also
makes community members 'employees'
of the corrections department, which
means they are expected to report the
core member if they see him violating
parole, say, by staying out after curfew or
drinking a beer. This is contrary to the
spirit of the COSA, which redefines accountability from 'repaying your debt to
society' by spending years inside a cage
to showing up for other individuals and
contributing to a community. For that
matter, the framework of volunteerism
that currently sustains COSAs - whose
implication is that the core member is the
beneficiary of altruism - is a source of
concern. We need to support one another not because we have a cause, as the
law professor and organizer Dean Spade
writes, but because we are trying to live
'a life focused on our commitments to
radical transformation.'
p.67: The sex offense legal regime is a
perfect example of what the German
sociologist Ulrich Beck calls the risk
society, in which people, through technology and capitalism - and, we would add,
white supremacist policies - create catastrophic hazards like global warming and
economic precarity, and then turn to
technology, capitalism, and authoritarian
government to manage the risk and
'protect' us from the harms it has produced. Each costly technology purported
to manage risk - a public registry, Amber
alerts - adds to the sense of an everpresent, uncontrolled, and uncontrollable
menace: the 'predator.' Rather than
encouraging us to look after each other's
children, it recruits neighbors to inform on
any adult who might enjoy hanging out
with children, while the fear business, as
Beck calls it - merchants of nanny cams
and lasers - rake it in.
Each year, the United States 'spends
over $100 billion on police and over $50
billion on the judiciary,' Gottschalk reminds us in Caught: The Prison State
and the Lockdown of American Politics.
'One in eight state employees works in
corrections.' And that's just the government.
What we need are paradigm shifts: from
justice as retribution to justice as healing,
from conviction to accountability, punishment to repair, and rehabilitation to transformation. Movements for transformative
and restorative justice are not just for
institutions, nonprofits, or, simply, someone else. All of us need to step away
from the systems to which we have outsourced the responsibility to deal with
harm and make us safer.

If we want to end violence, we have to
divest from the industries of punishment
and surveillance and invest in what allows people and communities to flourish.
And to invest in economic, political, and
social systems that put people - all people - before profit, we must never abandon children, or anyone else, to endure
or defend themselves when they are
subjected to sexual harm. But the United
States abandons people in countless
ways - leaving them without decent
housing, health care, clean water, and so
much else. The sex offense legal regime
displaces real protection with a false
sense of security at the same time as it
incites terror to justify itself. Like the rest
of the criminal legal system, it disproportionately targets people of color. It exiles
a permanent class of sexual pariahs now nearly a million - from the rights of
residency, citizenship, and humanity
itself. It is long past time to overthrow the
regime."

No Exit

Book Review Levine & Meiners,
The Feminist and
the Sex Offender
Book Review: Judith Levine & Er/ca R.
Meiners, The Feminist and the Sex Offender: Confronting Sexual Harm, Ending
State Violence (2010 Verse Books)
"Description: In the era of #MeToo and
mass incarceration, The Feminist and the
Sex Offender makes a powerful feminist
case for accountability without punishment and sexual safety and pleasure
without injustice. With analytical clarity
and narrative force, Levine and Meiners'
book contends with two problems that are
typically siloed in the era of #Meloo and
mass incarceration: sexual and gender
violence, on the one hand, and the
state's unjust, ineffective, and souldestroying response to it on the other. Is
it possible to confront the culture of
abuse? Is it possible to hold harm-doers
accountable without recourse to a criminal justice system that redoubles injuries,
fails survivors, and retrenches the conditions that made such abuse possible?
Drawing on interviews, extensive research, reportage, and history, The Feminist and the Sex Offender develops an
intersectional feminist approach to ending
sexual violence. It maps with considera3

ble detail the unjust sex offender regime
while highlighting the alternatives we
urgently need."

Pretextuality of
Rationales for SOCC
Michael L. Per/in et al., "On Desolation
Row': The Blurring of the Borders Between Civil and Criminal Mental Disability Law, and What It Means to All of Us,'
24(1) Texas Jour. on Civil Liberties &
Civil Rights 59 (2018)
Text excerpts:
pp. 85-6: "Supreme Court decisions
such as Hondricks165 that support SVF
Acts - which, as one of the authors
noted previously, 'transformfl psychiatric
treatment facilities into de facto prisons
and that useR mental health treatment as
a form of social control' 168_ underscore
the pretextuality of the entire sexoffender legal apparatus.167 As one of
the authors previously wrote with another
colleague, '[t[here may be no area of
mental disability law that is more pretextual than that governing the incapacitation of sex offenders.'168 Indeed, as
one of the authors previously observed
in a prior piece with another colleague,
'[e]very newspaper article reporting that
a sex offender was released into the
community expresses the public misconception that that there are reliable and
valid ways to assess recidivism risk.'t69
Heuristic 'shortcuts' that are used by
courts to manipulate the complexities of
mental health law and social science in
this areat70 reflect the worst of both
heuristic reasoning and 'ordinary common sense,'171 Our willful blindness to
studies on treatment effect, future risk
assessment ability, recidivism, and prevention strategies reflect legislatures'
and courts' succumbing to the vividness
heuristic. In addition, consider what
Professor John Douard has said in this
context: 'Sanism is as virulent as, but
more rarely noticed than, racism and
sexism; discrimination against [sex]
offenders is virtually invisible, because
their criminal conduct creates a pretext
to isolate them as sources of contamination.'173 And, as one of the authors has
previously noted, '[w]e are especially
san/st when it comes to questions concerning the sexuality of persons with
mental disabilities.'174
p. 86: In short, the history of sexoffender law is of shaming behavior that
reflects the worst of sanism and pretextuality, which as one of the authors
has previously noted has been 'abetted
by heuristic reasoning and reliance on a
false, alleged "ordinary common
sense,"175 And much of this flows from
the meretricious ways that cases such as
Hendricks and its progeny have blithely
(continued on page 4)

Sexuality," 26 Am. J. Forensic Psy- Richard H. Fallon, "Constitutionally For169 Per/in & Douard, "Treatment of Marbidden Legislative Intent" 130 Harvard
chiatry 25 (2005) (same).
note
157,
supra
ginalized
Persons,"
blurred civil and criminal mental disability
Law Rev., 523 (December 2016)
"Myths,
Realities,
175
Michael
L.
Per/in,
at
20
("Every
time
Detective
Benson
In
the
seventeen
years
since
law.176
and the Political World: The Anthro- Text Excerpts:
or Stabler - on NBC's popular Law &
Professor Stephen Morse wrote that
pology of Insanity Defense Attitudes, pp. 525-26: "...In order to identify constiOrder: SVU propram - says, 'There's
sexual predators fall into the gap be24 Bull. Am. Acad. Psychiatry & L. 5, tutional violations under the Equal Protecno cure. And they all do it aqain,' that
tween criminal and civil confinement,""
21(1996). On the pretextuality "of tion Clause, courts sometimes ask whethspeaks to society's rordinary comlittle, if anything, has changed.
the
entire SVPA process," see er the legislature ...manifested animus
mon
sense;')
about
this
topic.
Every
These cases - in the aggregate Heather Ellis Cucolo & Michael L toward an identifiable group.3 . . . Under
newspaper article reporting that a
demonstrate that the Supreme Court is
Perlin, "'Far from the Turbulent constitutional provisions that restrict
sex offender was released into the
comfortable with this post-sentencing blur
Space': Considering the Adequacy of permissible state punishments - including
community
expresses
the
public
between criminal and civil mental disabilbills of attainder,12 ...- judicial inquiries
Counsel in the Representation of
misconception
that
there
are
reliable
ity law, and specifically that the Court is
frequently begin with the question whethIndividuals
Accused
of
Being
Sexualand
valid
ways
to
assess
recidivism
equally comfortable with pretextuality
ly Violent Predators, 18 U. Pa. J.L. & er the leqislature enacted a challenqed
risk."); see also, e.g., As/rid Birgden,
characterizing what are clearly criminal
provision with punitive intent.14'
Soc.
Change 125,164 (2015).
"Therapeutic
Jurisprudence
and
Sex
penalties and conditions of confinement
p. 528: 'After a court has determined that
Georgia
Smith
Hamilton,
176
See,
e.g.,
Offenders:
A
Psycho-Legal
Approach
as civil so as to save them from constituthe legislature acted with forbidden inten'The
Blurry
Line
Between
'Mad'
and
Sexual
Abuse:
J.
to
Protection,"
16
tional challenge.178"
'Bad': Is 'Lack of Control' a Workable tions, a second question about current
351, 353 (2004)
Res.
&
Treatment
Notes:
Standard for Sexually Violent Preda- constitutional doctrine involves the conse[hereinafter Birgden, TJ and Sex
165 Kansas v. Hendricks, 521 U.S. 346
tors?," 36 U. Rich. L Rev. 481, 503- quences that ensue. Once again, the
Offenders]; see generally Heather
(1997).
05
(2002) (discussing whether indi- Supreme Court's cases exhibit a disparity
Ellis
Cucolo
&
Michael
L.
Perlin,
166 Per/in, "'There's No Success Like
viduals with antisocial personality of approaches. In some instances, the
"They're
Planting
Stories
in
the
Failure/And Failure's No Success at
disorder fall within the scope of Court suggests that an impermissible
Press': The Impact of Media DistorAll': Exposing the Pretextuality of
purpose conclusively invalidates legislasexually violent predator laws).
tions
on
Sex
Offender
Law
and
Kansas v. Hendricks," 92 Nw. U. L.
Policy," 3 U. Denver Crim.L. Rev. 177 Stephen J. Morse, Uncontrollable tion, at least in the absence of an addiRev. 1247, at 1269-1270 (1998)
Urges and Irrational People. 88 Va. tional, legitimate purpose.21 In others, it
185, 238-39 (2013) (discussing how
("Hendricks is a troubling opinion on
states that a finding of invalid purpose
L. Rev. 1025, at 1027 (2002).
the media affects sex offender law
at least eleven levels, and each level
shifts the burden to the state to establish
178
On
how
such
decisions
reflect
a
kind
and
policy).
demonstrates its pretextuality. First,
of 'populist punitiveness,' see Jona- that it would have enacted the same
it indicates that a majority (albeit, a 170 Er/c S. Janus, "Toward a Conceptual
than Simon, "Managing the Mon- legislation for other reasons.22 In yet
Framework for Assessing Police
bare one) of the Supreme Court is
strous:
Sex Offenders and the New other cases, the Court says that a statute
Power
Commitment
Legislation:
A
comfortable with a statutory scheme
Penology, 4 Psychot Pub. Poly & L. enacted for a forbidden purpose is invalid
Critique of Schopp's and Winick's
that has the potential of transforming
452, at 455-58 (1998). On penal unless 'justified by a compelling interest'
Explications of Legal Mental Illness,"
psychiatric treatment facilities into de
populism in general, see Albert W. and 'narrowly tailored to advance that
76 Neb. L. Rev. 1, 37 n. 146 (1997)
facto prisons and that uses mental
Dzur, "Participatory Democracy and interest.23 '
("It seems quite clear that courts
health treatment as a form of social
Criminal Justice," 6 Cr/m. L & Phil. p. 540: "Commentators have called for
operate heuristically in the mental
control[.]"). On how social control
inquiries into whether a forbidden pur115,116-17 (2012).
That
is,
they
use
health
area.
efforts of the mental health sysshortcuts' to manipulate the com- INCREDIBLE. UNSTOPPABLE TITAN OF TERROR! pose 'contributed substantially to the
tem may 'inadvertently contribute to
adoption of the law'11 or 'may have affectplexities of mental health law and
violence' by some persons with
ed
the outcome' of leqislative deliberasocial
science
that
underlies
it.").
mental disabilities, see Eric Silver,
bens.72"
Understanding the Relationship 171 See Keri K. Gould & Michael Per/in,
Notes:
"Johnny's in the Basement/Mixing
Between Mental Disorder and Vio3 See, E.g., Romer v. Evans, 517 U.S.
Up His Medicine': Therapeutic Jurislence: The Need for a Criminological
620, 532 (1996); City of Cleburne v.
prudence and Clinical Teaching, 24
Perspective, 30 Law & Human BeCleburne Living Center, Inc., 473 U.S.
Seattle U. L. Rev. 339, 357 (2000)
hay. 685, 693-94 (2006).
432, 440 (1985); U.S. Dept of Agricul(ordinary
common
sense
is
167 Consider how SVPAS in New York
ture v. Moreno, 413 U.S. 528, 534
"comprised of a prereflective attitude
are applied. Even though SVPA
(1973); see also United States v. Windexemplified by the attitude of
cases are nominally characterized as
sor, 133 S. Cl. 2675, 2694 (2013)
'Whatever I know is self-evident: it is
civil proceedings, trials are held in
(invalidating
a federal statute "the princi'what
everybody
knows.").
the Criminal Division of the Supreme
pal purpose" of which was "to impose
Court, have Criminal Division judg- 173 John Douard, "Sex Offender as
inequality").
Scapegoat: The Monstrous Other
es , and if a jury trial is elected, the
12 U.S. Const. art. 1, Sec. 10, of. 1.
Within,' 53 N.Y.L. Sch. L. Rev, 31,
juries comprise twelve jurors instead
14 See, e.g., Kansas v. Hendricks, 521
38 (2008-09).
of six. See generally, N.Y. Mental
U.S. 346, 368-69 (1997); Alice Ristroph,
Hyg. Law art. 10 (2015); State v. Ted 174 See Per/in, Exposing Pretextuality in
"State Intentions and the Law of PunishHendricks, supra note 166 at 1252 n.
B., fil.Y.S.3d 366 (AD. 2015).
ment," 98 J. Crim. L. & Criminology
Michael
L
Per/in
&
34;
see
also
168 Michael L. Perlin & John Douard,
1353, 1370 (2008).
Alison J. Lynch, Sexuality, Disability
"Equality, I Spoke That Word/As If a
21 See, e.g., Wallace v. Jaifree, 472 U.S.
and the Law: Beyond the Last FronWedding Vow: Mental Disability Law
38, 56(1985); Lemon v. Kurtzman, 403
tier? (2016) (discussing sanism
and How We Treat Marginalized
What Happens When You Can't
U.S.
602, 612 (1971).
towards
persons
with
mental
disabili9,
N.Y
L.
Sch.
L.
Rev.
Persons," 53
ties); Michael L Per/in, Heather Ellis Stop Looking for "Moral Monsters" 22 See, e.g., Mt. Healthy City School Dist.
28 (2008-09) [hereinafter Per/in &
Under the Bed
Bd. Of Educ. V. Doyle, 429 U.S. 274,
Cucolo & Allison J. Lynch, "Sex,
Douard, "Treatment of Marginalized
287 (1977); Village of Arlington Heights
Sexuality,
Sexual
Offending
and
the
Persons") see also Heather Ellis
v. Metro. Hous. Dev, Corp., 429 U.S.
Rights of Persons with Mental DisaCucolo & Michel L. Per/in, The
252, 270 n. 21(1977).
bilities," 6 Laws 20, 3-4 (2017) A Background Preface:
Strings in the Books Ain't Pulled and
23 E.g., Church of the Lukumi Babalu
(discussing society's attitudes toPersuaded": How the Use of ImpropAye, Inc. v. City of Hialeah, 508 U.S.
wards sexuality and disabled perer Statistics and Unverified Data
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Corrupts the Judicial Process in Sex
Offender Cases," 69 Case W. Re. L.
Rev. —(2019) (forthcoming).

Constitutionally
Forbidden
Legislative Intent

sons); see generally Michael L.

Per/in, "Limited in Sex, They Dare':
Attitudes Toward Issues of Patient
4

520, 533 (1993).
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constitutional scrutiny.
mination of the limits of the state's civil
commitment power, rather than the tradi- 1 Four potential frames deserve consid71 Donald H. Regan, "The Supreme tional level of scrutiny and the dimension- eration as potential doctrinal explanations for the Court's civil commitment
Court and State Protectionism: Making al harm balancing it entails.70
jurisprudence. The most straightforward
sense of the Dormant Commerce
Often articulated as a forbidden pur- candidate, adopted by both courts in
Clause," 84 Mich. L. Rev. 1091, 1148
pose analysis, this validity inquiry rests Karsjens, is the usual tiered scrutiny
(1986).
on an objective determination, whether analysis, based in part on an initial deter72 Paul Brest, Palmer v. Thompson, "An
the scheme exhibits the four characteris- mination of whether freedom from physiApproach to the Problem of Unconstitutics of a bona fide civil commitment cal restraint is a fundamental right. A
tional Legislative Motive" 1971 Sup. Ct.
scheme: a mental disorder predicate, a variation on the fundamental rights analRev. 95,131
dangerousness requirement, the provi- ysis redefines the right at issue, focusing
sion of treatment if it is available, and not simply on the deprivation of liberty,
What Does It Take to Show
adherence to the durational principle.71 but on the context in which the deprivaPunitive Intent?
Constitutional validity requires compli- tion takes place. This posits a fundaance with all four criteria.
mental right to be subjected to liberty
Once it is determined that a civil com- deprivation only in the 'charge and conmitment scheme is a valid exercise of the viction' context of robust constitutional
civil commitment power, a second level of protections, rather than in the civil(analysis emerges: what level of defer- regulatory context of relaxed protections.
ence the courts give to states implement- Both of these approaches engage in
ing a valid scheme? That question is traditional harm balancing, but both fall
secondary to and conceptually separate short as descriptors for the validity confrom the validity question. The first con- text. The other two approaches, in context will be referred to as the validity trast, are categorical, and do not involve
context and the second, the application the explicit application of some specific
level of scrutiny or the related balancing
context.
The argument presented here is essen- of harms. These approaches involve
tially descriptive: it attempts to reverse- purpose analysis and a categorical conengineer the Supreme Court's holdings, ceptualization of a discrete state power.
as well as its rhetoric, about civil commit Forbidden-purpose analysis judges
ment. A useful description of the Su- whether the legislative scheme has the
preme Court's civil commitment jurispru- forbidden purpose of punishment. Legisdence must to be able to explain the lative-power analysis examines whether
the scheme is a valid exercise of a spefollowing touchpoints:
cific kind of state power, the civil commit• The Supreme Court has refused to ment power. (emphases added for clariBeyond Strict Scrutiny:
approve a general 'iurisprudence of ty]
Forbidden Purpose
prevention,'72 a principle approving
2. Freedom from Confinement as a
across-the-board preventive civil
Fundamental Right - Strict ScruMakes SOCC
confinement.
tiny and Harm Balancing
Unconstitutional • On the contrary, when the Court has pp. 364-66: We first examine the tradisought to answer the key question - tional fundamental-rights, heightened
when can the state lock a person away scrutiny analysis under the substantive
Editors Note:: TLP#4:8 included a first
without using the rigid rules of the due process clause. There is good
segment of excerpts from the following
'charge and conviction paradigm'?73 - evidence that the Court is using some
article by law Prof. Janus, a staunch foe
the answer is only in a few, discrete sort of heightened scrutiny. Justice
of SOCC, This segment concludes the
circumstances, one of which is the Kennedy observed that the Court has
excerpts from that article, applying it to
traditional mental health intervention 'often subjected to heightened due proMinnesota's law establishing S000, and
called 'civil commitment.'74
explaining how by using the legal theory
cess scrutiny, with regard to both purof forbidden legislative purpose, courts
• Some aspects of the Court's jurispru- pose and duration,' deprivations of liberty
can be brought to see the undeniable
dence have the characteristics of that are outside of the criminal justice
unconstitutionality of SOCC regimes here
'heightened scrutiny,' and other as- paradigm 75 On multiple occasions, the
and wherever else they exist.
pects are akin to more deferential Court has made clear that states do not
review, but the Court has never sug- have plenary free rein in locking people
Eric S. Janus, "Beyond Strict Scrutiny:
gested that state civil commitment up outside the criminal justice paraForbidden Purpose and the 'Civil Comprograms are virtually exempt from digm.76 These substantive limits on civil
mitment' Power," 21 New Grim. Law
commitment cannot be explained by a
Review 345 (Summer 2018)
minimalist arbitrariness standard. And
Text Excerpts (continued:
although the Supreme Court has never
Ill. COHERENCE ON CONSTITUTIONspecifically identified what level of scrutiAL DOCTRINE: BEYOND STRICT
ny it was applying, a number of state
SCRUTINY
courts have explicitly adopted a strict
A. Rights vs. Power
scrutiny approach.77
1, Introduction: Validity vs.
There are three ways in which the
Application Contexts
fundamental rights analysis does not fully
pp. 362-63: The thesis of this article is
explain the Court's jurisprudence, EIJ.
that challenges to SOCC schemes, that
this analysis proves too little. It does not
are based on systemic failure to comply
explain why civil preventive detention
with constitutional standards, should be
has categorical limits. As long as the
framed as facial validity challenges,
goal is 'compelling' - and the prevention
applying a categorical, taxonomic deterof various forms of violence would seem
Strict Scrutiny
(Continued from page 4)
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Scene from Waiting for the Barbarians by Philip Glass.
Look familiar?

to suffice - the harm-balancing calculus
of strict scrutiny can easily be satisfied.78
In particular, this analysis cannot explain
why civil confinement is limited to individuals with a mental abnormality.79 Strict
scrutiny on its own does not rule out a
'jurisprudence of prevention' that allows
for the limitless expansion of noncriminal deprivation of libertym
On the other hand strict scrutiny
seems to prove too much. If physical
confinement triggers strict scrutiny, why
is the whole of criminal law exempt from
such careful examination'?91 Although
criminal law is highly constrained, mostly
by constitutionally based procedural
rules, the policy choices within the criminal law (definition of crimes, length of
sentence) are not subjected to strict
scrutiny.92 Similarly, key policy choices
within civil commitment schemes - such
as the definition of mental disorder,83 the
precise design of treatment,w or the
differential treatment of various classifications of commitment85 - are not closely
scrutinized either.96 Jackson also requires only a 'reasonable' relationship
between purpose and duration.87
Finally the Eighth Circuit's nofundamental-right, high-deference analyses fall entirely short. These minimalist
doctrines cannot explain why the Supreme Court has placed clear limits on
civil confinement in cases stretching
back decades....
3. A Focus on Framing the Fundamental Right
p. 366: A second way of framing the key
validity question is suggested by
Foucha89 and Crane.90 Both oases
suggest that the fundamental interest is
not the liberty deprivation itself, but rather the deprivation of liberty outside of
the protections of the criminal law. The
state, under this theory, would need to
justify its abandonment of the 'great
safeguards' of criminal law. The Court
put it this way in Foucha:
Furthermore, ...the State does not
explain why its interest would not be
vindicated by the ordinary criminal
processes involving charge and conviction, the use of enhanced sentences for
recidivists, and other permissible ways
of dealing with patterns of criminal
conduct. These are the normal means
of dealing with persistent criminal con(continued on page 6)

Despite its promise, this approach also power has specific boundaries.110
defect in the rule itself means that it is not
seems to prove too little, at least standing
6. Forbidden Purpose and Discrete valid in any circumstances, even those
on its own. If forbidden purpose analysis
that might otherwise be reachable by
Power: Understood Together
duct.91
were the only explanation, there would be pp. 370-71: Finally, we can observe that valid rules.119 The Salerno formulation,
no real limit to reventive detention.
the forbidden purpose analysis and the thus, is normative for overbreadth chaldiscrete power analysis are fundamental- lenges but simply descriptive of ruleAs long as the government could claim ly linked. The Court has emphasized that validity challenges;120
a regulatory purpose - and presumably avoiding a forbidden purpose is the lynch- For example, in In re Blodgett, 121 the
protection from harm would suffice as pin for validity. Yet the Court considers Minnesota Supreme Court interpreted an
such purpose - confinement outside of the bone fides of a state's civil commit- early challenge to Minnesota's SOCC law
the charge and conviction paradigm ment scheme to be safe-harbor, objective as an overbreadth challenge, and rejectwould be permitted.102 Justice Scalia proof of a suitable purpose. Again and ed it, essentially because it did not comwarned against such an expansive notion again, the Court says that the way to ply with the Salerno formulation for facial
determine whether liberty deprivation is challenges: 'The fact that the statute has
of preventive confinement.
It is unthinkable that the Executive punishment, is to ascertain whether it fits been misapplied on occasion is not a
valid criticism of the statute itself. The
could render otherwise criminal grounds the criteria for civil commitment.
If Expertise Is Needed, but No
remedy
for misapplication is not to deHendricks
captures
the
This
passage
in
for
detention
noncriminal
merely
by
Science Exists for Expertise,
clare the statute unconstitutional but to
disclaiming an intent to prosecute, or by essence of the Court's approach:
Due Process Is Denied.
Where the State has 'disavowed any appeal erroneous decisions and get them
asserting that it was incapacitating
Similarly, in Crane, the Court empha- dangerous offenders rather than punish- punitive intent,' limited confinement to a reversed.'122
small segment of particularly dangerous Valid-rule facial challenges come in two
ing wrongdoing.103
sized the
constitutional importance of distin- But when The forbidden purpose analy- individuals, provided strict procedural related forms. Most often, they are based
guishing a dangerous sexual offender sis is coupled with the discrete power safeguards, directed that confined per- on forbidden purpose analysis.123 Somesubject to civil commitment 'from other analysis, to which we now turn, a more sons be segregated from the general times these cases are based on the
prison population and afforded the same assertion that the legislation is outside of
dangerous persons who are perhaps coherent foundation emerges.
status as others who have been civilly the delineated power of the government.
5. Discrete Power Analysis
more properly dealt with exclusively
through criminal proceedings.' That p. 369: The final approach posits a dis- committed, recommended treatment if Commerce Clause cases fall into this
distinction is necessary lest 'civil com- crete state power - the civil commitment such is possible, and permitted immedi- latter category-1214
mitment' becomes a 'mechanism for power - as the font from which civil com- ate release upon a showing that the Third, standard understandings of facial
mitment programs are authorized. As will individual is no longer dangerous or challenges acknowledge that they are
retribution or general deterrence'
functions properly those of criminal law, be discussed, this power analysis is tied mentally impaired, we cannot say that it based on statutes as written, and as
authoritatively construed.125 The ubiquiclosely to the forbidden purpose analysis. acted with punitive intent.
not civil commitment.92
In the discrete power analysis, the consti- In other words, if the confinement tous use of implementation evidence in
4. Forbidden Purpose Analysis
pp. 367-68: A third approach is to under- tutional question is whether the civil com- scheme has the characteristics of a bone forbidden purpose cases suggests that
stand the Court's civil commitment cases mitment scheme is the sort authorized by lids civil commitment scheme, the state the 'authoritative construction' can be
as resting on a 'forbidden purpose' analy- the civil commitment power of the state. has negated the inference that total con- ascertained from patterns of executive
IJfi Any number of constitutional doc- As with litigation involving the enumerat- finement is undertaken with punitive implementation as well as judicial pronouncemerrts.126
trines rest constitutional validity on the ed powers of the United States, the pow- intent115
Examining key cases, it is clear that the
absence of some particular forbidden er is not plenary, and its limits are inherSupreme Court considers the discrete
purpose.97 The doctrine in civil commit- ent, rather than arisinq externally from the
n forbidden purpose cases,
power and forbidden purpose challenges
ment cases rests on the simple syllogism, nature of the liberty interest being inneither a compelling interest
to civil commitment laws to be facial
repeated several times by the Court 'As frinqed.lw Thus, like the forbidden pur- nor means narrowly tailored to
he was not convicted, he may not be pose theory, analysis under the discrete attain that interest, can redeem a challenges. Consider Foucha. That case
power rubric does not invoke harm bal- scheme from a forbidden purpose. addresses a petition for release from
punished.'98
commitment of an individual who was no
ancing or a determination of the fundaegislative-power analysis
longer mentally ill. The governing statute
mental nature of the particular liberty
Aexaniines whether the
B. Facial and As-Applied Analysis
prohibited the release of dangerous peointerest involved.105
The Supreme Court has repeatedly pp. 371-74. ... First, facial challerries ple, even if they were not mentally ill.127
scheme is a valid exercise of a
referred to the 'civil commitment power' question the constitutional validity of a The Court could have treated the case as
specific kind of state power, the
as a discrete category of state power, statutory scheme, whereas as-applied an as-applied challenge, simply holding
civil commitment power.
separate from the state's generic and challenges question the use of a valid that this non-mentally ill individual could
Forbidden purpose analysis confounds plenary power. Chief justice Burger's scheme in a particular manner.116 Wheth- not be held. Since the statute could
the usual strict scrutiny/rational basis discussion in Donaldson is illustrative.106 er a particular legal defect falls into one conceivably be applied to some people
dichotomy because it does not employ He refers to the 'civil commitment power' category or the other is a mater of sub- whose continued confinement would be
proper (i.e., mentally ill and dangerous
the harm-balancing approach that char- and the 'historic parens patriae power.'107 stantive [not procedural] law.117
acterizes the scrutiny cases. Thus, in He posits that each of these powers has Second, scholars generally recognize individuals), a facial challenge under an
forbidden purpose cases, neither a com- constitutional limits106 and that the two distinct types of facial challenges. In overbreadth theory would not have sucpelling interest nor means narrowly tai- 'justifications for one may not be invoked 'overbreadth' challenges, the assertion is ceeded. But the Court treated the challored to attain that interest, can redeem a to rationalize another.'106 In a similar that the legislature has sought to regulate lenge as a discrete power challenge,
vein, the Court referred to the 'parens activity that is protected from regulation. identifying the statute as outside of the
scheme from a forbidden purpose.06
The Supreme Court has made it clear patriae power' in both Allen and Adding- In rule-validity challenges the challenge civil commitment power of the state, and
that purpose analysis - ferreting out the 'ton, making clear that this source of state points to a constitutional defect with the by that reasoning held the statute unconlegislative rule itself. Courts often cite the stitutional.120 This analysis is similar to
forbidden 'purpose to punish,'100 - is at
Salerno formulation of facial challenges the Court's analysis in other discrete
the center of its civil commitment cases.
he Eighth Circuit's noSince facial challenges are thought to power cases, notably the two commerce
In Hendricks it is the 'threshold mater,'
fundamental-right, highassert that the enactment is invalid, it is clause cases, Lopez and Morrison,106 in
In Addington the Court accepted a dimin- deference analyses fall entirely
generally thought that overbreadth chal- which the Court struck down statutes
ished standard of proof only because '(in
short. These minimalist doctrines lenges (at least outside of the First despite the fact that some of the conduct
a civil commitment state power is not
cannot explain why the Supreme Amendment context) work only where covered by the statute clearly could have
exercised in a punitive sense.101
Court has placed clear limits on
every imaginable application of the rule is been regulable under the commerce
civil confinement in cases stretch- constitutionally inappropriate.118 In rule- clause.131
ing back decades.
validity challenges, on the other hand, the
(Continued on page 7)
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I

n rule-validity challenges,
..the defect in the rule itself
means that it is not valid in any
circumstances, even those that
might otherwise be reachable by
valid rules.
The Court also considered forbidden
purpose to be a facial defect in a civil
commitment scheme. In Se//np, the
Court characterized the challenge to the
'civil nature' of the statute as a facial
challenge, going to the 'validity of the
Washington Act as a civil confinement
scheme.'132 A showing of punitive purpose, the Court suqqested, 'underminelsi
the validity' of the statute, and would
require the release of all who are held.133
The association of forbidden purpose with
facial validity is common in other areas of
constitutional law as well.134
This leads us to the next step of the
argument, that evidence of systematic
patterns of implementation is relevant in
the forbidden purpose and discrete power
contexts,
C. Implementation Evidence: Purpose and Pretext, Authoritative
Construction
pp. 374-76: SOCC schemes are complex
amalgams of authorizing legislation giving
rise to brick-and-mortar institutions, treatment programs, community-based supervision and housing, and judicial and
administrative policies and adjudications.135 The law itself is a sketch; judgments about purpose and compliance
with the limits of the civil commitment
power can be made only tentatively at the
beginning. The important question is
whether the fully implemented scheme is
a valid exercise of the state's civil commitment power.
There are three ways to think of implementation evidence. First, it can be seen
as evidence of the state's real purpose.
Second is to look at it as the authoritative
construction of the meaning of the statute, showing that it is outside of the
state's civil commitment power. This
article has demonstrated that these two
inquiries are tightly tied together. Third,
one can view problematic implementation
as the misapplication of an otherwise
proper civil commitment law. The first
two approaches invoke the validity context, addressing the issues of state power
and purpose. The third approach invokes
what has been referred to as the aoIication context.
In multiple contexts, constitutional validity is dependent upon the purpose of a
government program,136 and this purpose
is characteristically determined by an
examination of the program's actual
implementation. As early as Yick We v.
Hopkins, in 'passing upon the validity' of
an ordinance, the Court held it was 'not
obliged to reason from the probable to

the actual . . for the cases present the
ordinance in actual operation.. '137 In
one of the seminal forbidden purpose
cases, Justice Stewart stated that impact
is probative evidence of the government's
purpose because 'normally the actor is
presumed to have intended the natural
consequences of his deeds.'138 Forbidden purpose analysis governs in numerous constitutional contexts and the Court
has routinely looked to implementation
evidence to ascertain the real, rather than
sham, purpose of a governmental
scheme. The list of constitutional contexts includes free exercise,139, search
and seizure,140 establishment of religion141, free speech,142 sex discrimination,143 and dormant commerce clause.1d.4 Is Orchestrating Lying Propaganda to Socially
Destroy and to Provoke Unjust Legislation to
Even Justice Scalia acknowledged that
Indefinitely Incarcerate Under Rubric of
implementation evidence could be rele"Commitment" People You Loathe Just Another
vant in determining whether a statute is
Form of Amoral, Lawless Vigilantism?
civil or criminal in the ex post facto con- Will Your Answer Be the Same When That Tactic Is
text.145
Wielded Against You?

T

he ubiquitous use of implementation evidence in forbidden purpose cases suggests that
the 'authoritative construction'
can be ascertained from patterns
of executive implementation as
well as judicial pronouncements.
D. Remedies - A Purpose Analysis
p. 376: Two final topics will complete this
inquiry. First, how is it determined whether a constitutional challenge is - as a
matter of substantive law - facial, in that it
addresses the validity of the scheme, or
as-applied, in that it addresses the appropriateness of a particular application of a
valid scheme? As has been suggested,
the context may well determine the intensity of constitutional scrutiny. Putting the
question into the concrete context of the
Karsjens litigation: Should the case be
framed as a challenge to the validity of
the Minnesota SVP scheme, or as a
failure to properly implement a valid
scheme? The state might rightly claim
more deference in the latter context than
in the former.
The preceding discussion provides the
framework for an answer. Forbidden
purpose challenges are typically understood as facial. So too are limited-power
challenges, at least in some contexts.146
The direct connection between the forbidden purpose and the civil commitment
power analyses strengthens the argument that the latter, as well as the former,
should be framed as facial challenges. It
follows that a challenge should be viewed
as facial where the implementation evidence is pervasive and systematic
enough to establish authoritatively the
state's purpose. In other words, the
pattern of implementation, representing
the authoritative construction of the law,
places the law outside of the limited civil
commitment power of the state. Implementation that is erratic or aberrational
may properly be evaluated in the applica-

forbidden purpose of punishment. These
constitutional limits arise not from a generic aversion to arbitrary governmental
action, nor directly from the fundamental
nature of physical liberty. Rather, they
spring from the imperative to protect the
integrity of the 'great safeguards' of the
criminal justice system.
This framework clarifies the facial/asapplied divide. Forbidden purpose analysis goes hand-in-hand with facial invalidity. Patterns of implementation are evidence of purpose, and of the authoritative
construction of vaguely worded statutory
mandates. Where the bare statutory
reference to the durational principle is
thwarted by the complex systems of
implementation, facial invalidity is no less
appropriate than if the statute had demanded lifetime confinement."

I

n general, the remedy for a
facially invalid statute is to
strike down the statute - by defition context.
nition, it is not constitutionally
The second concluding topic concerns enforceable in any circumstance.
the proper remedy where the commitment
scheme is declared invalid because, as Notes:
implemented, it falls outside the state's 5 David L. Franklin, " Facial Challenges,
civil commitment power and thus has a
Legislative Purpose, and the Comforbidden purpose, In general, the rememerce Clause," 92 Iowa L. Rev. 41, 62
dy for a facially invalid statute is to strike
-63(2006).
down the statute - by definition, ills not 6 Id. at 60 ('Fallen's criterion of specificonstitutionally enforceable in any circumcation is useful and sensible: it would
stance.
be imprudent for a court to strike down
a statute in all its applications if the
court were unsure what those applicaorbidden purpose analysis
tions might turn out to look like."); see
governs in numerous constialso Robert H. Fallen, Jr., "As-Applied
tutional contexts and the Court
and Facial Challenges and Third-Party
has routinely looked to implemenStanding," 113 Hari. L. Rev. 1321,
tation evidence to ascertain the
1346 (2000).
real, rather than sham, purpose of 7 Kansas v. Hendricks,
521 U.S. 346,
a governmental scheme.
371 (1997) (Kennedy, J. concurring)
(describing the 'forbidden purpose' of
CONCLUSION
punishment).
pp. 377-78: As a system for total depri- 8 Wayne Logan, "The Ex Post Facto
vation of liberty, civil commitment proClause and the Jurisprudence of Punvides an escape route from the tight
ishment," 35 Am. Cr/m. L. Rev. 1261,
constraints of the charge and conviction
1299-1300 (1998).
paradigm. The integrity of those constitu- 9 Foucha v. Lousiana, 504 U.S. 71, 82
tional constraints requires civil commit(1992).
ment boundaries that are judicially pa- 10 Sex Offender Civil Commitment Protrolled. The Eighth Circuit's Karsjens
grams Network, Annual Survey (2016).
decision eviscerates any accountability 11 Karsjens v. Jesson, 109 F. Supp. 3d.
for compliance with those boundaries.
1139, 1144 (0. Minn. 2015), rev'd sub
The Supreme Court's civil commitment
nom. Karsjens v. Piper, 845 F.3d 394
jurisprudence demands more.
(8th Cir. 2017).
The root of the Eighth Circuit's mistake 121n comparing Minnesota's Sex Offendis found in its misguided mapping of
er program to those of Wisconsin and
substantive due process scrutiny analyNew York, the Karsjens Court noted:
sis. No doubt, the Supreme Court has
"However, the MSOP has develapplied a heightened scrutiny in its civil
oped into indefinite and lifetime decommitment cases. But standard interest
tention. Since the program's incepbalancing is not the whole, or even the
tion in 1994, no committed individual
main picture.
has ever been fully discharged from
Rather, the Court's civil commitment
the MSOP, and only three committed
cases are more accurately accounted for
individuals have ever been provisionby a dual-aspect framing: a focus on the
ally discharged from the MSOP. By
categorical limits of the civil commitment
contrast, Wisconsin has fully dispower and the concomitant search for the
charged 118 individuals and placed
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approximately 135 individuals on Unconscionable Commitments
supervised release since 1994. New
York has fully discharged 30 individuals - without any recidivism incidents, placed 125 individuals on strict
and intensive supervision and treatment ("S 1ST") upon their initial commitment, and transferred 64 individuals from secure facilities to SlST' In.
at 1147.
13J. Stinson, J. Becker, & L. McVey,
"Treatment Progress and Behavior
Following 2 Years of Inpatient Sex
Offender Treatment: A Pilot Investigation of Safe Offender Strategies," 29(1).
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New 11th Edition
A Jailhouse
Lawyers Manual
Now Available

found in the offices of attorneys practicing
in the field of prisoner rights. This attests
to the professional-level treatment of the
topics covered by each. In effect then,
the serious confined litigator must have
and frequently consult both of these
books.
The fact that the Prisoner's Self-Help
Litigation Manual has not been updated
for a decade makes tandem use of this
brand-new edition of A Jailhouse Lawyer's Manual all the more indispensable.
For details and ordering information,
contact:
Columbia Human Rights Law Review
A Jailhouse Lawyer's Manual
435 West 11611 Street
New York, NY 10027
Phone: 212.854.1601
JIm.board.mailgmaiI.com

Invitation for Articles for Projected
Topic: Humans of
the Gulag
The editor is pleased to announce a
projected new department for periodic
insertion in TLP issues. The topic of this
department (and its header) will be:
"Humans of the Gulag."
The aim of this department will be to rehumanize those confined by MSOP by
allowing those who submit articles to
write about themselves, their lives, and
(where appropriate) their unfair or excessively harsh handling by participants in
the criminal prosecution system, the
'corrections' system, or the so-called sexoffender civil commitment (SOCC) system.
This last range of mistreatment can
include disregard protestations of innocence (if true and convincing), prosecuto-

rass, re-victimize, harass or defame anyone will not be tolerated. (Nor should you
seek to defame yourself by writing such
salacious material.) Avoiding any appearance of self-incrimination is your responsibility.
Where fitting, acceptance of responsibility for your misdeeds and a frank, short
statement of remorse may help show your
humanity, both by baring your past frailty
and demonstrating your current courage.
Discussion of your aim and plans for
desistance and your candid citation of the
hardships you project encountering if/
when released will help complete the
picture.
Most important, TLP wants accounts
that show your humanity and your efforts
to stay in contact and to preserve loving
or cordially friendly relationships in spite
of your confinement. TLP is also looking
for accounts showing ways in which the
prosecutorial/prison/gulag confinement
system has strived to dehumanize you,
whether through isolation from loved
ones/society, any specific mistreatment,
making you feel worthless, and/or casting
you as subhuman to your relatives/
friends/acquaintances/vendors, service
providers, etc., or to release decisionmakers.
Please understand that we cannot simply take your word for everything.Important/crucial facts will require some
documentation or corroboration, especially wherever wrongdoing on someone's
part is alleged. Therefore, anonymous
submissions will be discarded.
Notwithstanding all of the foregoing, any
submission that touches on at least any
one aspect mentioned above will be
considered for insertion in this department
in some future TLP edition. This is not to
tell you what to write or how to write it. All
we ask is to let your truth and your humanity show and to shine.

rial/police misconduct (collectively, includ-

SCOTUS Live Audio
Broadcasts

Some readers are familiar with past
editions of the Jailhouse Lawyer's Manual
(not to be confused with the book by
Gabe Roth, "Broadcasting SCOTUS: The Boston and Manville, Prisoner's Self-Help
Litigation Manual). The Columbia Human
World Did Not End," TV Technology,
Rights Law Review has published A
June 2020, p. 12
Jailhouse Lawyer's Manual for many
Text excerpts:
"The U.S. Supreme Court's first attempt years, greatly expanding and improving it.
at broadcasting oral argument audio live It can't be regarded as a substitute for the
Prisoner's Self-Help Litigation Manual.
These two books approach explanation of
different substantive issues relevant to
those confined and of procedural subtleties that must be known to win in court
from different viewpoints.
A Jailhouse Lawyer's Manual chapters
are written and substantively reviewed for
legal and factual accuracy and relevant
completeness by law professors, law
students, and volunteer lawyers - all
focused on law impacting on confinement
of persons. Both of these books are often

ing withholding exonerative evidence and
other pretrial misdeeds, trial misconduct
by the prosecutor, and sentencing tricks),
exceptionally long, unwarranted sentences, subjection to harshlvindictive prison
conditions/correctional staff mistreatment,
violence, rape or other abuse at the
hands of prison inmates, and all manner
of unfair misconduct by any staff member
or official of MSOP.
Summaries of life stories should be
terse and relevant Self-pitying claims of
victimization of you as an excuse for later
sexual crimes perpetrated by you will not
be accepted, barring an exceptional
reason.
TLP reserves the right to edit any submission as to subject matter, offensive
language or narrative.
Sexual narratives or description of any
sexual action beyond a simple identifying
word or phrase will be struck. Any attempt to use such submissions to embar10
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