
'ter ackstctrie 

August 1. 2020 Legal Pad Volume 4, Issue 8 

ttht one innocent suffer." -- Sir William 

Rights Exist Only When 
You Demand Them, 
Specifically and Perma-
nently. 

2. Is Nonchalance About 
Detention a Sign oIIJS 
Susceptibility to Dictatoriis 
Takeover? is It Time to 
Question the Doctrine of 
Slam Decisjs When it Is 
Clear Constitutional Case 
Law Has Gone Down a 
Dark and Tolalitaria 
Road? 

1.2 

2-3 

Coming Soon:  
V Forbidden Purpose -Conclusion 
v' Looking at the Good Lives Model. 
V Remorse Bias -What's THAT? 
-/ Judicial Reliance on Inaccurate 

Statistics and Unverified Data 
V' Risk Assessment - Categorical 

Report Format Yields Distortion 
V Ineffectiveness of SO Treatment 

Shown by the Null Hypothesis 
V SAPROF's Inaccuracy 
" Diagnostic Unreliability. Surprise! 
( SO Residence Restrictions & 

Registration convolutions 
/ MN's 1939 PP Law - Soria Says It 

All, Doesn't It - Gut There's 
More. 

V Othering and Resistance. Huh? 
" Your Humble Editor Bares a Little 

of His Humanity, 
V Oh yes: And Jerry Sandusky(t) 
o And of cau'oe, much, much morel 

k 4A 

TLP Editor Address 
(Exactly & Only as Below: 

Cyrus P. Gladden II 
1000 Highway 78 

Moose Lake, MN 55767-9452 

3. in the Current Long- 	a 
Running Sex Panic, Who'b 
in Denial, and of What? 

4. Starting a Serious Look at 
Forbidden Purpose Analy-
sis unit Applies to Sex 
Offender Ccrrrmitnseat 

. The Self-IrcrtmirtatiO 
Aspect of Polygral im 	 
Unconstlhitional. 

6 	Kudos to Mr. Anonymous 
for Mail-a-Rook Win! 

7 Congress Speaks: The 
Importance at Internet 
Access tar All 

8. Packingharn's Unfulfilled 
lmnllcation for Sex O'iovd 
urn 

9. Categorical Daniel Does 
Not Destroy Therapeutic 
Climate. 

4-7 

7-8 

89 

In This Issue: 

By Cyrus P. Gladden II, with excerpts from 
Damon Root, "[title unknown]", Reason pp. 25 
-28 (July 2020) 

Let's start with a narrative instruction: In 
June 2019, SCOTUS heard an appeal in 
United States v, Davis. That case challenged 
a federal statute as too vague to satisfy the 
requirement of substantive due process. That 
statute, according to the majority opinion 
issued later in that case, "threatens long 
prison sentences for anyone who uses a 
firearm in connection with certain other feder-
al crimes. But which other federal crimes?" 

Damon Root, writing in Rgason, picks up 
this narrative: 

"The law under review called for enhanced 
sentencing in cases involving so-called 
crimes of violence, which are felonies 'that 
by [their] nature, involve a substantial risk 
that physical force against the person or 
property of another may be used in the 
course of committing the offense.' 

[Justice Neil Gorsuch, a Trump appointee, 
writing for the majority, stated,] 'Even the 
government admits that this language 
provides no reliable way to determine which 
offenses qualify as crimes of violence,' [The 
majority, it should be noted, otherwise in-
cluded the four justices comprising the non-
conservative bloc' within SCOTUS: Gins-
burg, Breyer, Sotomayor, and Kagan.] 
Gorsuch, taking a position not heard from a 
conservative Justice in modern time, went 
on, 'In our constitutional order, a vague law 
is no law at all,' because of the due process 
requirement that all statutes must 'give 
ordinary people fair warning about what' is 
demanded of them. This murky statute 
failed the test 

[The other Trump appointee,] Kavanaugh 
did not like the sound of that. He declared in 
dissent: 'The court usually reads statutes 
with a - - - presumption of constitutionality.' 
That dissent was joined by the other mem-
bers of the SCOTUS conservative bloc 
Roberts, Thomas, and Auto. 

Two days later, Gorsuch butted heads with 
another Republican appointee in another 
criminal justice case, this time trading verbal 
blows with Auto over the proper scope of the 
Sixth Amendment right to trial by jury. 'Only 
a jury, acting on proof beyond a reasonable  
doubt, may take a person's liberty,' Gorsuch 
wrote for the majority in United States v. 
Hammond [emphases added; again, the 
same four justices in the non-conservative 
bloc]. 
Not so fast, Auto shot back in dissent. 

Gorsuch's opinion 'is not based on the origi-
nal meaning of the Sixth Amendment, is 
irreconcilable with precedent, and sports 
rhetoric with potentially revolutionary impli-
cations." 
Below, we'll get back to this point and to the  

profound 'sleeper' importance of the Ham-
mond holding and that magical language by 
Gorsuch. First, however, we note that Gor-
such had some prior scuffs as a SCOTUS 
justice with those conservative Justices who 
Senate backers of his appointment had as-
sumed he would be siding with in lockstep 
solidarity. A series of Fourth Amendment 
cases, starting in some dissents, but culminat-
ing in an important victory for civil libertarians 
in Carpenter v. United States (2018), featured 
Gorsuch breaking ranks with that conserva-
tive bloc in the context of a cell phone records 
case. 
Interestingly, in his Fourth Amendment 

views, Gorsuch is in fact something of an 
ultimate 'originalist.' The only problem for the 
conservative bloc: despite the cover story 
carefully woven by former Justice Scala, the 
so-called doctrine of originalism really only 
served as an excuse for a host of SCOTUS 
decisions in the last 30 years eroding civil 
liberties and guarantees of the rights of de-
fendants in criminal cases. Those decisions 
were simply a way to walk back SCOTUS 
precedent bringing the concepts of the Consti-
tution into the modern context through deci-
sions by the unfairly maligned Warren Court 
of the 1960s and 70s. 

It is clear that Gorsuch is a fervent defender 
of the rights and liberties preserved in the 
Constitution. That, it can be said with relief, is 
Gorsuch's take on originalism. Unlike the 
conservative bloc, he does not don blinders to 
the 2011  and 21sl  centuries when he sits in 
deliberation over human and legal rights in 
the present. 

This could be seen all the way back when 
he sat on the Tenth Circuit federal appellate 
court in Denver. In one case in that time, he 
threw out parole revocation attempts against 
those with sex offenses for unpredictable 
registration failures and for use of the internet 
to do what every member of modern society 
must do: find a job and a place to live. 

In sum, in Gorsuch's rising willingness to 
make his defense of the Constitution a palpa-
ble thing with meaning and effect in the mod-
ern scenario, his loss to the conservative 
SCOTUS bloc is everyone's gain. 

Now back to the Hammond case and then to 
advance to a flJQ]j  larger question: The 
underlined language Gorsuch wrote in that 
ruling has profound implications going for-
ward, provided the non-conservatives who 
sided with him in that case hold true to those  

very words, without weasely exceptions. That 
passage intimates that the requirements for a 
jury verdict and for a standard of proof beyond 
reasonable doubt apply to all cases where  
liberty is at stake, not just in the confines of 
cases statutorily defined as "criminal.' If this 
holds, it means, among other things, that 
decisions in so-called civil commitment cases 
- including ours - will have to abide by these 
two guarantees. 

The troubling thing about the Hammond 
decision is that it came down on the side of 
individual rights of bedrock importance to all 
only by the defection of one conservative 
justice from a long-running agenda of wiping 
away all personal rights. Our future cannot be 
left to such happenstance. 

For reasons I'll get back to in a later edition, 
merely having jurors decide one's fate in a 
sex offender commitment case is no guaran-
tee of rational, much less fair decision mak-
ing. However, applying a standard of reason-
able doubt, at least in connection with actually 
skilled and aggressive defense advocacy and 
access to expert testimony now most often 
denied to such commitment defendants, will 
make the usual cavalcade of junk science in 
such cases impossible to use as a commit-
ment basis. Since that fraudulent parade of 
prostitutes masquerading as scientific experts 
is all that such commitments are now based 
on, this signifies a new earnest opportunity to 
challenge that 'commitment railroad' in oases 
seeking the rightful release of all who have 
been victimized by them, as well as meaning 
an end to these commitments altogether. 

T hat passage [in Hammond] inti-
mates that the requirements for a 

jury verdict and for a standard of proof 
beyond reasonable doubt apply to all 
cases where liberty is at stake, not 
just in the confines of cases statutorily 
defined as "criminal." If this holds, it 
means, among other things, that deci-
sions in so-called civil commitment 
cases - including ours - will have to 
abide by these two guarantees. 

And now the larger, and most troubling 
question: can the mere installation of one new 
Justice with some (but how much?) concern 
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for personal rights singlehandedly suffice 
to end and reverse the steamrollering of 
all individual rights in progress for over 
the last 40 years? If there is one lesson 
that the recent riots in protest against the 
death of one African American at the 
hands of murderous police have shown, it 
is that the vast majority of citizens of this 
country are fed up with such jackbooted 
thuggery masquerading as law enforce-
ment allegedly for public protection. 

Fr the first time, the masses are asking 
themselves what they unwittingly acqul-
esc d to when unreasoning fears and 
hat eds were implanted and manipulated 
in their hearts by those who would justify 
a rew version of America. Now the 
masses realize that in this new version, 
personal rights take a back seat in a 
police paddy wagon to absolute govern-
mental power. Because inherently, abso-
lute power grows insidiously, this is a 
road that ends in only one destination: 
fascist totalitarianism, with its unending 
nightmare of unrestrainabte tyranny. 

We are now on the eve of yet another 
election that may again be stolen by elec-
tion-day ballot-total cheating by foreign 
hackers on contract from political forces 
inside this country who have only disdain 
for democracy. 

Thus, the public is now asking itself 
whether the dusty and creaky, 232-year-
old Constitution should remain the per-
manent overriding document in which 
protections of personal liberty should be 
enshrined -(although they ate not,-
--more-than weakly), and by which opportunities 
for subversion of majority rule at the 
ballot box should be barred (but against 
such subversion no words are found in it). 

The Founders never dreamed such 
explicit and exacting specification of 
rights would be necessary to prevent 
erosion by judges of rights through claims 
of politically generated 'balancing away 
of them and through interpretation of 
those words in the Bill of Rights with such 
vague statements as to eventually re-
move all of their meaning and to deprive 
them of any application. Nor did the 
Founders ever foresee any opportunity 
for such electoral chicanery through 
which to steal away the sacred right of 
democratic choice. 

The Founders' self-evident plan was to 
leave the terms they used in crafting the 

Constitution vague to provide government 
a free hand to enforce as broadly and 
fully as necessary the rights of individuals 
and to provide for electoral fairness. But 
that plan has, over recent decades, been 
corrupted by vile and greedy politicos 
who have, time and again, connived to 
wash away those protections of personal 
liberty and of democracy for goals of 
personal gain and of steering the country 
in ways serving their personal (but unde-
bated) agendas. 

The misconduct of Mr. Trump has 
brought this forcefully to the attention of 
all. However, just as confining a small 
cadre of criminals does not protect the 
public from crimes, crying out for removal 
of a single brazen villain from power does 
not protect us from future tyranny at the 
hands of others who will come later or 
who perhaps now wait in stealth in the 
wings. 
The whole ghastly array of whittling 

away of personal rights long assumed 
inviolable in an incessant charade-parade 
led by a Supreme Court effectively hi-
jacked by conservatives' who have been 
constantly eroding those rights away 
through decision after decision shows 
that no mere change of judicial personnel 
through the unforeseen fortuity of eleva-
tion of one individual with conscience 
now or then can ever hope to finally halt, 
much less undo that pile of precedent. 

People are finally beginning to realize, 
not a moment too soon, that if they don't 
wish to live in a 'land of the free' where the 
police may be at their own door one morn- 

ing in the not too distant future with an 
arrest warrant for.pme obscure violation 
or a thought-crime, strong and irrevocable 
action must be taken  -  now. 

In short, it is time, not merely to amend, 
but to completely overhaul the United 
States Constitution - to chisel into a 
completely new stone express guaran-
tees of every one of our rights as individ-
uals of this country, and to permanently 
eject provisions, such as the so-called 
electoral college, that have become a 
manipulable toy for politicians who wish 
to duck the clear wish of the majority. 

At one time, a new Constitutional Con-
vention was actually feared by some 
because of the possibility that such a 
convention could be taken over by ex-
tremists who would try to eliminate all 
personal rights and to institute a frank 
dictatorship. Yet that fear has now been 
obviated; those feared developments are 
now already hovering like drones over  

our very doorsteps (this year with surveil-
lance tech, next year with weapons), 
ostensibly under the assent of the origi-
nal Constitution. In short, that ancient 
document has proven unequal to its task 
of preserving the rights of all in the mod-
em age when vicious totalitarians try 
every devious trick in the book to bring 
about an unchallengeable police state for 
the favored few before anyone wakes up. 

Well, We, The People, are now awake. 
And we must take the only effective 
action now. I urge everyone reading this 
to start talking up, with everyone you 
know, and even those you don't, the idea 
of convening a new Constitutional  
Convention. Only this can save us  
from the fate that now approaches: a  
dark and endless existence as right-
less serfs to pitiless forces of High  
Capitalism, acting under a puppet 
qovernrnent - a government existinq 
solely to brutally enforce an endless  
dense morass of laws solely for the 
benefit of those forces and to ensure 
our helpless subiugation •- and per-
manently, periodically spinning the 
wheel of fear and suspicion in our 
hearts against our fellow humans as a 
transparently false justification for all  
that planned suffering by all of us.  

The Nonchalance of 
Detention and US 

Susceptibility to Dic- 
tatorial Takeover: Is 
It Time to Question 

the Doctrine of Stare 

Dec isis When It Is 
Clear Constitutional 
Case Law Has Gone 

Down a Dark and To- 
ta1jtarjanJciad? - 

Editors Note: Alternatively, let's suppose 
that we can't create a new Constitution 
for our times that ensures everyone's 
rights. Thus, we will find ourselves per-
manently stuck with lawless Courts that 
use past flippant rulings based on noth-
ing more than judicial rage and bias that 
stripped us, not just of our constitutional 
rights but of our human rights, on the 
excuse of "binding precedent" ("stare 
decisis'), ironically on a claim that such 
outrages are required to support the 'rule 
of law." 

In this context (that is, the present one), 
it is necessary at the least to amend the 
old Constitution to forcibly jettison that 
hoary doctrine that incongruously claims 
that decisional law poured in concrete is 
an ever-evolving thing serving to better 
human conditions. 

This not an unheard-of idea. In fact, it 
is being discussed by legal scholars 
themselves because of its increasingly 
dangerous ramifications in our times. 
Because this discussion of the immorality 
of perpetuating wrongs behind this ex-
cuse is crucial to our plight, it is included 
here, 

Derek LaBrie, "Solzhenitsyn's Submis-
sive Sheep of Today: The United States' 
Susceptibility to Dictatorial Takeover and 
Presidential Overreach," 104(4) Iowa L. 
Rev. 2223 (May 2019) 
Text excerpt: 
p. 2232: "B. THE CONSOLIDATION OF 
U.S. EXECUTIVE POWER 
1. Detention Through Criminalized Activi- 
ty 
...This Note considers three non-
exhaustive, non-exclusive circumstances 
in which criminal detention has been 
upheld: (1) the Executive feels threat-
ened by the detainee's alleged Un-
American activities; (2) the detainee has 
specific demographic characteristics that 
relate to a substantial and compelling 
governmental interest; and (3) society is 
concerned about the detainee's ideology 
or political involvements, specifically 
related to Communist sympathies. If the 
President acts pursuant to one of these 
categories of authority, those detentions 
would likely be constitutional. This Note 

will discuss each category in turn. 
p.2233:. ...L..Classificatio.n.andDetenlion 
for Un-American Activities 

The [House) Committee [on Un-
American Activities] investigated criti-
cisms from both foreign and domestic 
origins that "attackfl the principle or form. 
of government" of the United States.m 
p. 2253: 3. Detention Based on Ideology 

.10 be declared a suspect class, (1) 
there must be a significant history of 
discrimination against the class; (2) the 
class must lack a substantial ability to 
contribute to society; (3) the trait must be 
immutable; and (4) the class must be a 
discrete and insularity minority217  If the 
law burdens a fundamental right, howev-
er, strict scrutiny is still appropriate. 
p. 2260.  ... The Court has recognized  
that there are times when stare decisis 
should be disregarded, however, and 
articulated a factor test for courts to 
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(Continued from page 2) federal appellate courts have held thatjElamilY 
the 	cumulative 	effect 	of 	collateral 	re- 
strictions on sex offenders have made 
them punitive, even while acknowledging 

in nature.32 	In Does v. Snyder, the Sixth 
Circuit Court of Appeals struck down the 

application of Michigan's sex 
offender 	restrictions 	precisely 	for 	that 
reason.n 	Surprising 	many observers, 
after the Supreme Court of the United 
States asked for briefing by the Solicitor 
General on the case, that office agreed 
with the 	holding 	of the 	Sixth 	Circuit.34  
Perhaps as a result, the Supreme Court 
declined to issue a writ of certiorari in that 
case.35  
pp. 465-66: 	The core false belief guiding 
government intervention in punishing and 
regulating sex offenders is the concept of 
'stranger danger. 37 	The prototypical fear 
-based myth is that there are a plethora 
of convicted sex offenders lurking in the 
bushes ready to attack any passing child 
or other victim.3 	The 	reality 	is 	quite 
different. 	Family members, friends, 	or 
other persons known to the victim commit 
approximately 93% of sexual offenses 
against children.39  Over 80% of rapes of 
adult women 	are 	committed 	by 	non- 
strangers.40 	And yet, 	our media 	and 
educational system fixate on avoiding the 
metaphorical 	and 	literal 	strangers 	with 
candy. 

Eric Janus described how out of place 
the myth of stranger danger, embodied in 
the notion of 'sexual predator,' really is: 

'Sexual predators are rare, atypical sex 
offenders , 	But because of the intense 
focus of the media and these new laws, 
sexual predators have come to symbolize 
the essence of the problem of sexual 
violence,41' 

Another 	prominent 	myth 	about 	sex 
offenders concerns their perceived incur- 
ability and lifetime threat. 	The nature of 
modern sex offender laws focuses on the 
mistaken belief that sex offenders, as a 
class, exhibit unusually high and danger- 
ous 	levels 	of post-release 	recidivism .42  
This myth has found its way into Su- 
preme Court and federal appellate court 
opinions in their review of sex offender 
laws. 	In Smith v. Doe, the Supreme 
Court found that Alaska's sex offender 
registration 	law 	was 	justified 	by 	a 
'frightening and high' risk of recidivism .43 
The Eighth Circuit Court of Appeals, in 
reviewing Iowa's residency restrictions on 
sex offenders, stated confidently that sex 
offender recidivism 'is between 20 and 
25%.44 	The Fifth Circuit upheld special 
conditions on supervised release for a 
sex offender based, in part, 	upon the 
testimony of U.S. Probations Officer, who 
concluded that in his 'professional experi- 
ence .. .sex offenders .. .have a recidivism 
rate of approximately 70%....' 45 
p. 466: A report on Fox News about sex 
offenders is indicative of the common 
depiction of sex offender recidivism in the 
media: 

that individually those restrictions are civil 952 

members, friends, or other 
persons known to the victim 

commit approximately 93% of sexual 
offenses against children.

(Md. 

tloflS, 	305 	P.3d 	1004, 	1030 	(Ok. 
2013): Doe v. Dept. of Public Safety 
and Corr. Servs., 62 A.3d 123, 143 

Ct. App. 2013); State v. Williams, 
N.E.2d 	1108, 	1112-13 	(Ohio 

2011); Wallace v. Indiana, 905 N.E.2d 
371, 384 (Ind. 2009): State v. Let a!- 
ion, 985 A.2d 4, 26 (Me, 2009); Corn. 
v. Baker, 295 S.W.2d 437, 447 (Ky. 
2009); Doe v. Alaska, 189 P.3d 999, 
1017 (Alaska 2008). 

33 Does, 834 F.3d 696, 705-06 (2016). 
34 Snyder v. Does #1-5, 580 U.S. 

137 S. 	Ct. 	1395, 	197 L.Ed.2d 552 
(U.S. Mar. 27, 2017). 

	

35 Snyder v. 	Does #1-5, cert. denied, 
583 U.S. _(2017). 

	

37 Ca ris s a 	Byrne 	Hess Ic k, 
'Disentangling 	Child 	Pornography 
from Child Sexual Abuse," 88 Wash. 
U. L. Rev. 853, 	at 887-90 ; Robert J. 
Sampson, 	"Personal 	Violence 	by 
Strangers: An Extension and Test of 
the Opportunity Model of Predatory 
Victimization," 78 J. Crim. L. & Crimi-
nology 327, 328 (1987). 

38 Corey Rayburn Yung, "The Emerging 
Criminal War on Sex Offenders,' 45 
Harv. C.R.-C.L. Rev. 435 at 453-54 
(2010). 

39 Howard N. Snyder, Sexual Assault of 

H1•. 
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.1 retroactive 
'Criminologists say it's all too frequent 

that the perpetrator in such cases is a 
pathological 	sexual 	predator. 	The 
reason many convicted sex offenders 
go out and molest more children, say 
sociologists and criminologists, is simi- 
lar to why alcoholics continue to drink. 
Their sexual preference is for children. 
They 	have 	a compulsion 	to 	molest 
children... Many, if not all, will molest 
children until the day they die. 	They're 
dangerous 	and 	they're 	going 	to 
reoffend. 	Not only are they almost 
certain 	to 	continue 	sexually 	abusing 
children, but some eventually kill their 
young victims - more often than not for 
the purpose of keeping them qu:et.'47  

.I..............---. 
	. 

;'. 

. 

Will you 'Gitmo' than you bargained for? 

follow,256 	In deciding to overrule prece- 
dent, 	the 	Court 	looks 	at four factors: 
whether (1) the test created is simply 
unworkable since being handed down: 
(2) there is reliance on the old holding 
that would create hardship if overruled; 
(3) the rule of law has changed since 
then, abandoning the old doctrine; and 
(4) facts have changed to warrant a 
different test.257  
Notes: 
53 	.. The Committee was later termi- 
nated 	in 	1975 when 	all 	its files were 
transferred to the House Judiciary Corn- 
mittee. 	Charles E. Schamel, Nat'l Ar- 
chives & Records Admin., Records of the 
U.S. House of Representatives Record 
Group 	233, 	at 	4 	(1995), 	https:// 
ia902700.us.archive.orgll7/items/ 
R e cord s Of The H o use U n - 
americanActivitiesCommittee - 
NaraFindingAid/RecordsOfTheHouseUn- 
americanActivitiesCommitteel945- 
1976l.pdf. 
217 	Pederson v. Office of Pers. Mgmf, 
881 F. Supp, 2d 294, 314-333 (D. Conn. 
2012). 	This balancing test comes from 
Marshall's 	concurrence 	in 	City 	of 
Cleburne v. 	Cleburne Living Ctr., 473 
U.S. 	432, 	4720-73 	(1985 	(Marshall, 
concurring.) 
256 	Planned Parenthood of So Pa. v, 
Casey, 505 U.S. 833, 854-55 (1992). 
257 	Id. 	Despite 	Justice 	O'Connor's 
thoughtful transcription of the stare deci- 
sis test, 	the Supreme Court does not 
often run through this test, nor does it 
often 	require 	adherence to 	precedent, 
especially in constitutional disputes, 	See 
2A Barbara J. Van Arsdale at al., Federal 

Young Children as Reported to Law 
p. 467: 	The reality of sex offender recidi- 
vism, 	after 	criminal 	sanction, 	is 	quite 
different. 	The 	Department of Justice 
issued the largest longitudinal study of 
released-prisoner 	recidivism 	in 	2003. 
That study reviewed the criminal records 
of 	the 	272,111 	released 	prisoners 	in 
fifteen states, of which 9,691 were rap- 
ists, 	child 	molesters, 	statutory 	rapists, 
and those who committed sexual as- 
sault.49 	The study found that only 5.3% 
of sex offenders were arrested for a new 
sex offense during the study 	period.w  
Only 3.5% of the released sex offenders 
were convicted of a new sex offense.51  

In terms of bulk numbers, the Depart- 
mont of Justice found that non-sex of- 
fenders 	committed 	over six times 	as 
many sex crimes as did sex offenders 
after release from prison.53 	The implica- 
tion of this finding is that the registries, 
residency restrictions, 	and civil commit- 
ment policies are focused on a population 
that accounts for a small percentage of 
sex offenses even among those commit- 
ted by persons with prior violent felony 
convictions. 	If one 	adds 	in 	first-time 
serious offenders, by whom most sex 
offenses are committed, then the persons 

Enforcement: 	Victim, 	Incident, 	and 
Offender Characteristics 10 (2000) 

40 Center for Disease Control, Sexual 
Violence: Facts at a Glance 1 (2012) 
(reporting that only 13.8% of rapists 
were strangers to the victim). 

41 Eric 	S. 	Janus, 	Failure 	to 	Protect: 
America's Sexual Predator Lair's and 
the Rise of the Preventive State 2-3, 
at 3(2006). 

42 Ira 	Mark El/man 	& 	Tara Eliman, 
"Frightening and High': The Supreme 
Court's 	Crucial 	Mistake 	about 	Sex 
Crime Statistics," 30 Const. Commen-
tary 495, at 496-97 (2015). 

43 Smith 	v. 	Doe, 	538 	U.S. 	at 	103 
(quoting McKune v. Lile, 536 U.S. 24, 
34 (2002). 

44 Doe v. 	Miller, 405 F.3d 7000, 707 
(2005). 

45 United States v. Emerson, 231 Fed, 
Appx. 349, 352 (2007). 

47 Catherine 	Donaldson-Evans, 
"Molesters Often Strike Again," Fox 
News, 	April 	16, 	2005, 	http:// 
w w w. fox n e w s. c o ml story I 
o,2933,151999,00,html (quoting Keith 
F. Durkin). 

48 Patrick A. Langan, Erica L. Schmitt, & 
Matthew R. 	Durose, "Recidivism of 

Procedure, Lawyer's Edition, Sec. 3:788 
(2018) (describing the doctrine of stare 
decisis and acknowledging that the Su- 
preme Court is not always bound by its 
own precedent). 

* * * * * * * 

In the Current Long- 
Running Sex Panic, 
Who's in Denial, and 

of What? 

on sex offender registries are lust a tiny 
fraction of those committing sexual as- Sex Offenders Released from Prison 
saults of all types.' in 19941(2003). 
Notes: 49 id. 

50 Id. 
51 id. at 2. 
53 to. 	at 24 	(concluding 	that 	non-sex 

offenders were responsible for 87% of 
new sex offenses, whereas sex of-
fenders were responsible for 13%). 

(Continued on page 4) 

Corey Rayburn Yung, 	Sex Panic and 
Denial," 21(3) New Crim. L. Rev. 458-482 
(Summer 2020) 
Text excerpts: 

32 Doe v. Miami-Dade Cnty., 846 F.3d 
1180 (11th Cir. 2017): Comm. v. Mu- 
niz, 164 A.3d 1189 (Pa. 2017); Doe v. 
Snyder, 834 F.3d 696, 705-06 (6th Cir. 
2016); Doe v. New Hampshire, 111 
A.3d 	1077, 	1100-02 	(N.H. 	2015); 
Starkey v. Oklahoma Dept. of Correc- 

p. 464: 	"...[O]ver the last several years, 
several state high courts and at least two 
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"Systems of brick and mortar" 

(Continued from page 3) 

A Serious Look at 
Forbidden Purpose 

Analysis as It 

Applies to Commit- 
ment of People with 
a History of Sexual 

Misconduct - 
Part 1 of 2 

Editors Note: In the first appeal in the 
Karsjens case, the Eighth Circuit Court of 
Appeals rejected application of the review 
standard known as 'strict scrutiny." Many 
legal commentators have pointed out that 
this was wrong. Nonetheless, it may well 
turn out that, through use of 'stare dad-
sis,' the 8th Circuit may choose to adhere 
to that legal doctrine for the foreseeable 
future. 

Professor Eric Janus of the Sex Offense 
Law and Policy Resource Center of the 
Mitchell Hamline School of Law in St. 
Paul has taken another look at the stand-
ards of review applicable to commitment 
laws wielded like rioters' clubs against 
people with histories of sexual miscon-
duct. Lawsuits like the Karsjens case 
and also the Gladden case held up by it 
can attack such laws either "on their face' 
or "as applied" to particular factual cir-
cumstances (or both alternatively in the 
same case). 

Claims of such "facial" violation of sub- 
stantive due process can be examined 

under an alternative standard of review 
that asks simply whether the law was 
created and is carried out in ways that 
together reveal a "forbidden purpose" 
from the outset - such as an aim to 
inflict punishment, under the guise of 
commitment for treatment and eventual 
release. 
In the excerpt that follows and its con-

clusion in the next TLP edition, Professor 
Janus discusses how a claim of 
"forbidden purpose" applies to Minneso-
ta's SPP1SDP commitment law and 
should invalidate that law and all commit-
ments under it. 

Eric S. Janus, 'Beyond Strict Scrutiny: 
Forbidden Purpose and the 'Civil Com-
mitment' Power,' 21 New Crim. Law 
Review 345 (Summer 2018) 
Abstract Excerpts: 

'Sex offender civil commitment (SOCC) 

is a massive deprivation of liberty as 
severe as penal incarceration. Because 
it eschews most of the 'great safeguards' 
constraining the criminal power, SOCC 
demands careful constitutional scrutiny. 
Although the Supreme Court has clearly 
applied heightened scrutiny in judging 
civil commitment schemes, it has never 
actually specified where on the spectrum 
its analysis falls. This article argues that 
standard three-tier scrutiny analysis is not 
the most coherent way to understand the 
Supreme court's civil commitment juris-
prudence. Rather than a harm-balancing 
judgment typical of three-tier scrutiny, the 
court's civil commitment cases are best 
understood as forbidden purpose cases, 
a construct that is familiar in many areas 
of the Court's constitutional analysis. But 
the Court's civil commitment cases tie the 
search for punitive purpose to another 
genre of constitutional analysis, the 
application of théubstaritive boundaries 
on governmental power most commonly 
associated with the specific grants of 
federal power. In contrast to the normal 
conception of state power as plenary, 
limited only by the specific constraints of 
the bill of rights and the amorphous limits 
of 'substantive due process,' the Court 
has posited a narrowly limited 'civil com-
mitment' power. The search for the 
forbidden purpose maps directly onto the 
inquiry into the limits of this discrete and 
special state power. Finally, the article 
argues that the forbidden purpose/ 
discrete power analysis provides clarity 
on another vexing issue: the facial/as-
applied distinction.' 

The Plenary Power of the State... 

Text Excerpts: 
p. 346: "INTRODUCTION 

Sex offender civil commitment (SOCC) 
schemes are well into their third decade. 
[As of 2016,1 [t]hese laws confine[d] over 
5,000 individuals, the great majority of 
whom have served their penal sentences. 
SOCC laws have generated complex 
systems of bricks and mortar, treatment 
programming, community supervision, 
and judicial and administrative direction 
and oversight. 

SOCC laws have always been on the 
edge of political and legal legitimacy. As 
transparent expedients for circumventing 
core constitutional constraints on the 
criminal justice system, SOCC laws have 
needed special justification (both legal 
and political) to assure that their pre- 

crime, preventive detention methods are 
limited and non-expandable. Occupying 
the rather murky and venerable 'civil 
commitment power - a long-neglected 
corner of our constitutional jurisprudence 
- the SOCC programs withstood constitu-
tional challenges, but only by promising 
that they were bona fide civil commitment 
programs. Now, after almost three dec-
ades of implementation, it is appropriate 
for courts to hold the states accountable 
for those promises. 
p. 347: The initial challenges concerning 
the constitutional legitimacy of these laws 
were framed as 'facial,' testing the validity 
of the statutory schemes, rather than the 
propriety of applying civil commitment to 
the individual challengers. As I shall 
argue, the fact that the courts postured 
the challenges as facial is good evidence 
that the central constitutional question 
was a forbidden purpose inquiry.5  In 
addition, because the laws were not full' 
specified,6  sketching only in the broadest 
terms the complex schemes they were 
spawning, judicial review was perhaps 
necessarily tentative. The circumstances 
surrounding the laws' enactments strong-
ly supported an inference of the 
'forbidden purpose'7  of punishment.8  Yet, 
the Courts were not prepared to discount, 
ex ante, the states' solemn avowals that 
the laws created bona fide civil commit-
ment schemes, confinement traditionally 
exempt from the constraints of the 
'charge and conviction paradigm.'9  

In the two decades following their en-
actment and approval, the SOCC 
schemes have evolved into concrete 
programs. A second wave of litigation 
has emerged, testing whether the pro-
grams that have developed comport with 
the promises that justified constitutional 
approval by the courts. Many of these 
programs have belied those promises, in 
particular, the cornerstone of civil com-
mitment - the principle that confinement 
must extend no longer than the duration 
of the grounds supporting commitment 
(the 'durational principle'). In a majority 
of the SOCC programs,-few individuals 
have been discharged.10  SOCC 
schemes that had been touted as legiti-
mate treatment programs, to be complet-
ed in three or four years, morphed into 
'punitive system[s] that segregatefi and 
indefinitely detain a class of potentially 
dangerous individuals without the safe-
guards of the criminal justice system.'11  
The fact that this is the pattern in the 
majority of the states [having such com-
mitment laws] shows a betrayal of the 
basic characteristic of civil commitment. 
This is highlighted by (1) the contrast with 
the experience of the few states that 
have released significant numbers with-
out incident,12  and (2) important new 
empirical work showing that sex offender 
treatment is effective in reducing itsk,13  
and that the risk of sex offender recidi-
vism declines over time.14  

O nly 3.5% of the released sex 
offenders were convicted of a 

new sex offense. 

p. 348: This article describes the second-
generation constitutional litigation about 
SOCC in the United States. It focuses 
mostly on the Karsjens v. Piper15  litigation 
concerning the Minnesota Sex Offender 
Program, because this is the most well-
developed litigation and can serve as a 
vehicle for unpacking the confused legal 
tangle underlying these programs. The 
constitutional issues are complex, and 
thii article caniot d6 them complete 
justice. It is an attempt to sketch an 
approach that give the Supreme Court's 
constitutional jurisprudence some coher-
ence and provides a framework for hold-
ing SOCC laws accountable. 
pp. 348-9: The central thesis of this 
article is that the constitutional validity of 
SOCC schemes is best understood as a 
combination of two forms of analysis. 
Central to the analysis is the notion that 
the power underlying state civil commit-
ment programs is not the plenary power 
of the state, but rather a power with 
inherent boundaries - the civil commit-
ment power. The limitations on that  
power arise not from standard substan-
tive due process analysis, but rather, 
inhere in the power itself. The limits are 
the traditionally accepted characteristics 
of civil commitment. Articulated in a 
series of cases, these limits are, roughly: 
a mental disorder predicate;16  danger to 
self or others;17  a promise to provide 
treatment, if that is available;18  and the 
durational principle.19  

Though the source of these categorical 
limits is tradition, their constitutional 
significance arises from the need to 
protect the legitimacy and primacy of the 
'great safeguards which the law adopts in 
the punishment of crime and the uphold-
ing of justice,'20  that constrain state power 
in the criminal law.21  Since civil commit-
ment allows long-term and comprehen-
sive deprivation of liberty outside of the 
scope of those constraints, it must be 
limited or it will swallow and de-legitimize 
those 'great safeguards.' 

p. 350: If the first thread in the analysis 

The SOCC programs withstood 
constitutional challenges, but 

only by promising that they were 
bona fide civil commitment programs. 
Now, after almost three decades of 
implementation, it is appropriate for 
courts to hold the states accountable 
for those promises. 

(Continued on page 5) 
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When strict scrutiny fails to reveal 
obvious problems, it is dental ma!-
practice. Why should the standard 
be any more lenient on judges? 

(Continued from page 4) 

is this limited-power rubric, the second is 
a 'forbidden purpose' analysis,22  charac-
teristic of many areas of constitutional 
law.23  This analysis departs from stand-
aid substantive due process doctrine by 
restricting permissible state purposes not 
simply based on their importance 
('compelling' or 'important' or 'legitimate') 
but on their substance.24  No matter how 
compelling the purpose, (e.g., protection 
against sexual violence), the presence of 
the forbidden purpose (punishment) 
invalidates the legislation. 

The two strands of analysis mirror each 
other. 	The valid exercise of the civil 
commitment power within its traditional 
boundaries provides a doctrinal safe 
harbor for escape from the inference that 
the indefinite deprivation of liberty entails 
the forbidden purpose of punishment 25  
But the taxonomic analysis is the primary 
consideration. Civil confinement outside 
of the permissible boundaries is invalid, 
whether or not it is considered punish-
ment.26  
.11. KARSJENS LITIGATION 

The District Court Decision 
p. 356' ...[T]he core claim was that the 
Minnesota Sex Offender program 
(MSOP) systematically thwarted the 
central legitimizing criterion for civil com-
mitment, the durational principle. The 
stark numbers provided the scaffolding 
for the claim: rapid, politically fueled 
growth in commitments, no discharges 
even on a conditional basis, and the 
highest per capita commitment rate in the 
nation by orders of magnitude.45.... 

In an early motion to dismiss, the level-
of-scrutiny dispute was joined. Rejecting 
the state's argument, the Court character-
ized the right to live free of physical re-
straint as a fundamental right invoking 
strict scrutiny.47  The Court described the 
plaintiffs' claim as challenging 'the sys-
temic failure of the legislative, executive, 
and judicial branches of the State to 
rectify the continued deficiencies with the 
program and to protect the rights of Plain-

[tiffs.' It acknowledged that mental health  

commitment is a constitutionally valid 
form of liberty deprivation, 'provided there 
is no object or purpose to punish,' and 
placed the durational principle in the 
center - as a matter of due process, it is 
'unconstitutional for a State to continue to 
confine a harmless, mentally ill person.'46  
The Court indicated that even if the 
shocks-the-conscience test were the 
proper test, the complaint would survive a 
motion to dismiss. 

pp. 	357-58: 	. . The Court found it 
'undisputed' that non-dangerous individu-
als continued to be held. Perhaps most 
damning, it found that the State knew that 
there were individuals 'who meet the 
reduction in custody criteria ... but who 
continue to be confined at the MSOP.'al 
The Court found that the State had ac-
tively and intentionally thwarted the dura-
tion-limitation principle, placing obstacles 
in the path to regaining liberty,52  refusing 
to affirmatively plan for and to marshal 
supervisory and treatment resources in 
the community.53  In the end, the Court 
found that the State's stewardship of the 
MSOP followed 'the influence of public 
opinion and political pressure on all levels 
of the commitment process.'54  

The Court concluded that the MSOP 
was unconstitutional facially and as-
applied. Essentially, the facial analysis 
focused on the fact that the statute did 
not require periodic risk assessments. 
Applying strict scrutiny, the Court con-
cluded that the statute 'is unconstitutional 
on its face because no application of the 
statute provides sufficient constitutional 
protections to render the statute narrowly 
tailored and results in a punitive effect 
and application contrary to the purpose of 
civil commitment.'53  The Court held that 
'strict scrutiny' also applied to [the] as-
applied challenge because the claim 
involved the infringement of a fundamen-
tal right.' The as-applied analysis ad-
dressed the systematic failure of the state 

"Dangerous people" is a handy 
stigmatic stereotype and so univer-
sally applicable to those one knows 
nothing about except other shock-
ing or hateful labels. 

S 0CC schemes that had been 
touted as legitimate treatment 

programs, to be completed in three or 
four years, morphed into 'punitive 
system[s] that segregate and indefi-
nitely detain a class of potentially 
dangerous individuals without the 
safeguards of the criminal justice 
system. 

to ensure compliance with the durational 
principle.53  

In hindsight, one can identify several 
vulnerabilities in the district court's analy-
sis. First, its use of strict scrutiny and 
narrow tailoring left its analysis vulnera-
ble to the argument that the Supreme 
Court has never definitively specified a 
level of scrutiny for civil commitment 
cases. Second, the court marginalized 
the implementation evidence by bifurcat-
ing the facial and as-applied analyses, 
failing to explicitly include the imolemen-
tation evidence as part of the facial chal-
!enqe [emphasis added], and character-
izing the implementation evidence as 
solely part of the as-applied claim. This 
allowed the appellate court to ignore the 
implementation evidence under the guise 
of a very deferential level of scrutiny. 

Court of Appeals Decision 
The Court of Appeals reversed in an 

opinion revealing unalloyed hostility to 
the constitutional claims. Its constitution-
al theory, if it stands, would spell the end 
of any meaningful accountability for civil 
commitment laws. The Court's decision 
is based on three questionable moves 
about the applicable levels of scrutiny. 
First, the Court dismissed the idea that 
the case involved a fundamental liberty 
interest, which would trigger a strict 
scrutiny review. Second, the Court 
adopted a superficial, but very conse-
quential facial/as applied classification 
and tied it to the level-of-scrutiny analy-
sis. Third, the Court ignored altogether 
the District Court's findings about the 
systematic thwarting of the durational 
principle. 

But the Court's analysis suffers from a 
deeper error, reflecting a fundamental 
mis-framing of the constitutional issue 
involved. The Court failed to address the 
taxonomic question, whether the system-
atic failure to implement the durational 
principle disqualified MSOP as a bona 
fide civil commitment scheme and, for 
that reason, required an inference of 
punitive intent. 

The Court began its level-of-scrutiny 
analysis by pointing out that '[t]he Su-
preme Court has not expressly identified 
the proper level of scrutiny to apply when 
reviewing constitutional challenges to 
civil commitment statutes.'57  The Court 
acknowledged that the Supreme Court 
has, in several cases, used language 
akin to 'fundamental' to describe the 
liberty interest curtailed in civil commit-
ment, referencing as an example the 
Supreme Court's characterization of 'civil  

commitment as a "significant deprivation 
of liberty" in ,4ddington, 8. 

pp. 359-60: The Court's assertion that 
people who 'pose a significant danger to 
themselves or others'53  do not 'possess a 
fundamental liberty interest in freedom 
from physical restraint' is highly problem-
atic. It is possible to interpret the court's 
pronouncement as picking out 
'dangerous' people, or perhaps danger-
ous mentally ill people, and saying that 
they in particular - as opposed to others 
- don't have a fundamental interest in 
their physical liberty. Under this reading, 
dangerous individuals - or perhaps more 
charitably, committed dangerous individ-
uals—lack a fundamental interest in their 
own liberty. But this seems an odd and 
unsupportable construct. After all, strict 
scrutiny analysis is about determining 
when the state can impinge on a funda-
mental liberty, so it hardly makes sense 
to create a classification that impinges on 
that right - and then claim that the classi-
fication is immune from the very scrutiny 
reserved for analyzing constraints on the 
right. 

Why does protest of grievous 
injustice always take complacent 
people by surprise? It is axiomatic: 
Respect existence or expect re-
sistance! 

A more charitable (and constitutionally 
sound) interpretation of the Court's anal-
ysis would be this: 'civil commitment' is a 
constitutionally allowable form of liberty 
deprivation for 'dangerous' individuals 
(more precisely, mentally ill, dangerous 
individuals). But this should have led the 
Court to the real question posed by the 
plaintiffs in Karsjens: whether the MSOP 
fit the category of valid civil commitment 
schemes. As is discussed more fully 
below, this is a categorical question of 
state power and purpose that the Su-
preme Court considered outside of the 
harm-balancing context of scrutiny analy-
sis. 

The Court's next step - taking the 
Jackson 'reasonable relationship' and 
translating that to 'rational basis' scrutiny 
- is a category mistake. The Court has 
taken part of the substantive criteria for a 
bona fide civil commitment scheme and 
transformed that to a similar sounding - 
but quite different - level of scrutiny. But 
more importantly, the Court uses that 
slight-of-hand to truncate its examination 
of the State's systematic failure to imple-
ment that very signal of civil commitment 

(Continued on page 6) 
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validity. 
As argued below 64  the Court incorrectly 

framed the nature of the facial challenge. 
It failed to recognize that the plaintiffs' 
systemic implementation evidence goes 
to the validity of the scheme, constituting 
a classic facial challenge based on pur-
pose and legislative power. Instead, the 
Court used a questionably derived defer-
ential level of scrutiny to avert its gaze 
from the scheme as implemented. 

Next, the Court turned to what was 
styled as the as-applied challenge. As 
has been mentioned, the real core of the 
plaintiffs' challenge comprised the sys-
tematic thwarting of the durational princi-
ple. The Court again sidestepped these 
findings and their potential consequenc-
es. In addition, the Court framed the 
legal context so as-to penerate.maximurn 
deference to the stte. 	Holding that 
County of Sacramento v. Lewism provid-
ed the correct standrd of review, the 
Court used the mosteferentiai standard 
imaginable, holding that the state's exec-
utive implementation +ould  stand unless 
it shocked the conscience.... 

pp. 361-62: The Court did not explain 
why the standard developed in Lewis to 
address a tort-like claim involving a high-
speed police chase, should be applied to 
the twenty-five-year pattern of executive 
and judicial implementation described in 
the Karsjens findings. There is also no 
clear Supreme Court precedent for treat-
ing systematic and longstanding patterns 
of executive implementation via the Lewis 
standard.67  But the adoption of the highly 
deferential standard gave the Court leave 
to ignore the implementation evidence, 
the subject of the District Court's meticu-
lous findings. Where the District Court 
had seen a systematic abandonment of 
the durational principle, the Circuit Court 
was satisfied that the law provided a right 
to petition for discharge, and dismissed 
the persistent obstruction of that right on 
the grounds that '[t}he Supreme Court 
has not recognized a broader due pro-
cess right to appropriate or effective or 
reasonable treatment... 

The Court of Appeals' decision offers 
states carte blanche to enact civil com-
mitment laws with little constitutional 
oversight, that minimal accountability is 
reduced nearly to zero for the actual 
implementation of commitment schemes. 
According to the Court, anything goes so 
long as it is not 'malicious' or 'sadistic.' 
For sure, systematic obstruction of the 
durational principle does not count in the 
Courts crabbed view of accountability. 
But the Supreme Court has consistently 
provided for constitutional accountability 
in civil commitment eases, with key lan-
guage strongly suggesting that the high 
court is committed to correcting instances 
of improper implementation-69  The article 
turns now to a proposal for framing the  

constitutional issues in a way that is 
consistent with the Supreme Court's 
jurisprudence.' 

No matter how compelling the 
purpose, (e.g., protection 

against sexual violence), the presence 
of the forbidden purpose (punish-
ment) invalidates the legislation. 

Editor's Note: We will resume the rele-
vant portions of this article in the next 
TLP edition. 
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Following 2 Years of Inpatient Sex 
Offender Treatment A Pilot investiga- 

ceptually separate. As both Steiker 
and Schu/ho far argue, the constitution-
al limitations on civil liberty deprivation 
extend beyond the forbidden purpose 
of punishment. Carol S. Stalker, 
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The Self- 
Incrimination Aspect 

of Polygraphy Is 
Unconstitutional. 

Impressed by polygraphy? Then 
study this diagram until the 
comparison becomes clear. 

Larry Nee/y, Are Polygraphs Constitu-
tional?", Titus House Newsletter, July 
2020, p.  3 
Text excerpts: 
"0: I am writing to you regarding the 5th 
Amendment issues here in Iowa. In sex 
offender treatment, we are required to 
reveal all sexual misbehavior whether the 
case has been closed or not. I have read 
Lacy v. Butts and other cases that seem 
to prohibit what they are doing. They act 
as if the 55  Amendment does not apply to 
us, and I know it does. If we use the 511h, 

Amendment, we get punished and termi-
nated from treatment. They do not use 
the polygraph anymore and have re-
placed it with a voice stress test. I have 
an open sexual assault case and am 
terrified at the prospect of aiding that 
prosecution. These people told me that 
they do not care and that I still need to 
talk about it. Their threat is that I will do 
my full two years and discharge my pa-
role revocation if I refuse to disclose 
everything. 
A: This issue impacts the majority of 
those convicted of sexual offenses, re-
gardless of the jurisdiction, and we cov-
ered it in our June 2019 edition. The 
case you are cited is Lacy v,Butts, which 
was decided in the United States Court of 
Appeals for the Seventh Circuit See 
Lacy v. Butts,, No. 17-3256 (U.S. Sev-
enth Circuit. 08/25/2019 U.S. App. LEXIS 
12414 (referred to subsequently as Opin-
ion) https://bit.ly/3EQJJH.  

Unfortunately for you, that case can 

only be cited as persuasive [not control-
ling] in your jurisdiction because Iowa is 
in the Eighth Circuit. We want to stress 
that NARSOL is not aware that any court 
has held that an offender can refuse to 
participate in polygraph examinations. 
Also, your letter stated that Iowa is not 
using the polygraph and has chosen to 
administer a voice stress test instead. 
Since we were unable to find any case 
law on that type of testing, we are pro-
ceeding with the case law that has devel-
oped regarding polygraph testing. 

The Lacy court made it clear that the 
protection against self-incrimination even 
extends to those convicted of sexual 
offenses, The case arose from the state 
of Indiana because it requires all inmates 
convicted of a sex offense to complete 
the Sex Offender Management and Moni- 
toring (SOMM) before release. 	Even 
though this case specifically addresses 
Indiana's SOMM program, many other 
states have similar requirements in order 
to be released from prison or while under 
supervision. This fact makes this case 
relevant throughout the country and puts 
it on par with the Tenth Circuit's decision 
in United States v. Von Be/iron, 822 F.3d 
1139 (10th Cir. 2016) which addressed 
self-incrimination during polygraph test-
ing. 

Indiana's program takes place while the 
individual is still incarcerated, and treat-
ment continues once the individual is 
released. The forced self-incrimination 
begins when the person is preparing for 
therapy sessions. Participants must fill 
out workbooks that require them to de-
scribe in detail all past acts of sexual 
violence and abuse, regardless of wheth-
er they were ever charged for those 
offenses. The program informs partici-
pants that they are not immune from 
prosecution for any of the disclosures 
they make at any stage of the program. 
The fatal flaw for the court was that failure 
to participate satisfactorily in the program 
is costly to the inmate because it is treat-
ed as a Class A or Major Conduct discipli-
nary violation. The result is a forfeiture of 
statutory good-time credit, which extends 
the period of incarceration. 

Plaintiff Donald Lacy brought this case 
on May 16, 2013, under 28 U.S.C. § 
2254, on behalf of a class of Indiana 
inmates who have been punished with a 
loss of good-time credits and a demotion 
in credit class for failure to abide by the 
requirements of the program. The district 
court certified the class. Lacy argued that 
the disclosures required by the Indiana's 
SOMM and the penalties imposed for non 
-participation, taken together, amount to a 
violation of his Fifth Amendment right to 
be free from compelled self-incrimination. 
The district court agreed and ordered the 
issuance of the writ of habeas corpus to 
restore the class's lost good-time credits. 
The district court also vacated all discipli-
nary actions and sanctions for failure to 
participate in the SOMM program. On 

appeal, Indiana argued both that the 
program does not carry a sufficiently 
serious risk of incrimination to trigger the 
protections of the Fifth Amendment, and 
even if it does, the revocation of good 
time and the demotion in credit class do 
not add up to unconstitutional compul-
sion. 

According to the court's opinion, 'Lacy's 
first task is to show the risk of sell-
incrimination that flows from an inmate's 
participation is "real and appreciable" 
rather than Imaginary and insubstantial.' 
See Opinion at 5. Relying on Hoffman v. 
United States, 341 U.S. 479, 486 (1951), 
the court correctly pointed out, 'He can do 
so even if the disclosures would not "in 
themselves support a conviction" so long 
as they would "furnish a link in the chain 
of evidence" that could lead to a criminal 
prosecution.' Id. at 5. The court also 
noted, 'Truthful and complete answers to 
questions such as these -, and there are 
many, many more - are highly pertinent 
to crimes beyond those of conviction. 
The odds that some participants would be 
investigated and successfully prosecuted 
for past uncharged crimes are high....' 
Opinion at 7, https://bit.IyI2YXBtSu, 

This unambiguous opinion may support 
others seeking to prevent correctional 
authorities from continuing to force indi-
viduals to provide crucial evidence that 
could result in criminal prosecution." 

Here in MSOP, administration officials 
discontinued Mail-a-Book service to the 
MSOP-Moose Lake facility effective 
December 4, 2018. A certain MSOP 
confinee (who chooses to remain anony-
mous for purposes of this article), dis-
mayed at this move, commenced litiga-
tion in the U.S. District Court for Minneso-
ta demanding reinstatement of Mail-a-
Book service here, alleging that to ban it 
violates our right to receive information 
and entertainment under the First Amend-
ment. 

Earlier this year, settlement discussions 
were undertaken in that case. The out-
come was a settlement reached in late 

Remember all those books you 

banished? Well, They're baaack! 

June. The main terms of that settlement 
are as follows: 
1. Mail-a-Book access by MSOP con-

finees at MSOP-Moose Lake are 
restored, effective by time you read 
this article, and the MSOP Media 
Policy is amended to reflect this. 

2. From now on, you can receive Mail-a-
Book loans of only up to 6 books and 4 
DVDs per month. Mail-a-Book has 
been notified of this. 

3. This arrangement is subject to continu-
ation by the Arrowhead Library System 
of the Mail-a-Book program. Pursuant 
to this settlement, the Complaint has 
been dismissed with prejudice, mean-
ing that, in that event, anyone dissatis-
fied would then have to consider filing 
a new court case. 

4. The Settlement term is for five years. 
If during that period, MSOP officials 
decide to again discontinue that ser-
vice, they must first give the plaintiff in 
this settled case 90 days beforehand 
of their intent to do so, to give him the 
opportunity to seek an injunction to 
prevent that action. 

On July 10, 2020, Judge Michael Davis 
of that court signed an Order, approving 
that settlement and giving it legal effect. 
If you do not receive a current Mail-a-
Book catalog promptly after reading this 
article, you may call that service at: (218) 
741-3840 to request one. Thank you, Mr. 
Anonymous! 

Congress Proclaims 
the Importance of 
Internet Access for 

All 

Excerpt from 47 U.S.C. § 230 stating 
Congressional findings of importance of 
Internet access for all. 

(Continued from page 6) 

under the Federal Constitution Due 
process requires that the conditions 
and duration of confinement under the 
Act bear some reasonable relation to 
the purpose for which persons are 
committed.); see also infra Part lll.C. 

Kudos to 
Mr. Anonymous for 

Mail-a-Book Win! 
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It is unconscionably punitive that 
even elementary modern learning 
tools that every schoolchild has are 
denied to us. 

"Findings. The Congress finds the 
following: 

The rapidly developing array of Internet 
and other interactive computer services 
available to individual Americans repre-
sent an extraordinary advance in the 
availability of educational and informa-
tional resources to our citizens.  
These services offer users a great 

degree of control over the information 
that they receive, as well as the potential 
for even greater control in the future as 
technology develops. 

The Internet and other interactive com-
puter services offer a forum for a true 
diversity of political discourse, unique  
opportunities for cultural development, 
and myriad avenues for intellectual activi- 

The Internet and other interactive com-
puter services have flourished to the 
benefit of all Americans, with a minimum 
of government regulation. 

Increasingly, Americans are relying on 
interactive media for a variety of political, 
educational, cultural, and entertainment 
services." 

Packingham's Unful-
filled Implication for 

Sex Offenders 

Guy Padraic Hamilton-Smith, "The Digital 
Wilderness: A Decade of Exile & The 
False Hopes of Lester Packingham," 24 
Tex. J. on CL. & C. R. 25 (Fall 2018) 
Text excerpts: 
p. 32: 'Considered in the context of a 

group of people who are widely reviled, 
feared 4' and misunderstood, the imposi-
tion of silence serves to reinforce a narra-
tive that denies basic humanity to those it 
paints as monstrous,43  arguably perpetu-
ates the very sexual harms that these 
laws and policies are intended to eradi-
cate," and hamstrings a deeply unpopu-
lar struggle for civil and human rights. 
pp. 35-36' ...Social media became an 
indispensable tool of domestic political 
movements - such as the Tea Party,58 
Occupy Wall Street,59  and Black Lives 
Matter60  - due to the fact that people can 
instantaneously communicate with large, 
geographically diverse followings .. .and 
reach enormous audierces.'6' This is, of 
course, to say nothing of the ways in 
which social media has become important 
for direct political engagement,62  employ-
ment,63  or, as Mr. Packingham endeav-
.ored tq,share with the world, religious 
worship.64  

As if we were mere objects, we are 
effectively barred fi'om basic partic-
ipation from the internet— only 
significant venue for political in-
quiry and dialog, even though com-
mitted individuals retain the right 
to vote, 

Platforms like Facebook fundamentally 
altered the ways in which we engage and 
interact with our friends, families, and 
communities.95  Thus, the impact of these 
platforms .- and of banishing people from 
them wholesale - is difficult to overstate; 
as the amicus curiae brief in Packingham 
noted, 'it is difficult to imagine full and 
robust participation in thecivic life of this 
country without access' to social me-
dia.66.... 
In consideration of these motivations, 

social media platforms embarked on a 
publicized campaign to oust people who 
had been convicted of sex offenses from 
the platforms.7' Importantly, these expul-
sions did not happen because of allega-
tions that these people were involved in 
any sort of illicit or otherwise questionable 
behavior on the platforms.72  Rather, the 
policies were simply based on one's 
status 73 However, there is a gulf be-
tween having such policies and enforcing 
them, which depends perhaps largely on 
the willingness of law enforcement to 
cooperate by providing the information 
needed to identify those on the registry, 
and thus cast them into the digital wilder-
ness.74  These quasi-private efforts would 
soon become augmented by more mus- 

cular legislative ones. 
pp. 38-39' ...A 2006 study .. found that 
of all technologically facilitated offenses 
against minors, 96% were committed by 
people not on a registry.90  As such, even 
if one assumes that bans like those con-
sidered by Packingham are effective 
policy in the first place, they do not ad-
dress the vast majority of sexual offenses 
against youth. 

In light of the date indicating that almost 
all such offenses are committed by peo-
ple not on registries, it seems reasonable 
to conclude that these laws targeting 
people on registries would have little 
impact on preventing them. However, the 
data illuminates a much more profound 
and troubling implication: arguably these 
laws paradoxically perpetuate the very 
sexual harms that they seek to address 
by adopting and reinforcing a narrative 
about how sex offenses happen?' that is 
unsupported by evidence. These flawed, 
but popular, narratives divert public safety 
resources, attention, and discussion away 
from far more common sexual harms, 
systemic causes of sexual and gendered 
violence, and ultimately fail to apprehend 
the broader harms that people in Ameri-
can society routinely face.92  

p. 56: The day of the decision, I did a 
public Ask Me Anything (AMA)207  on 
Reddit and sent my first tweet.259  My wife 
had to explain to roe the significance of 
'likes' and 'retweets,' and what it means 
to 'follow' someone, or if they 'followed' 
you. For years, I had wanted to connect 
and speak with criminal-justice reformers 
across the country who I had no way of 
contacting because the only way I saw to 
do it was via social media. At page 33 
the author discussed his own conviction 
in 2006 (at age 24), of criminal pornogra-
phy possession depicting minors, for 
which he received a suspended sentence 
ending in 2008, long before Packingham. 
At page 55 he discussed Doe v. Kentucky 
ex rd. Ti/by, 283 F. Supp. 3d 608, 616 
(ED. Ky. 2017), his challenge in the wake 
of Packingham to Kentucky's social-
media ban.] After Ti/joy, not only did I 
connect with them, but I encountered 
others who knew who I was before I knew 
who they were. I was welcomed into a 
criminal-justice community. 
It was through that community that I 

came to be introduced to Harvard Law's 
Fair Punishment Project and had the 
honor of writing for them on issues relat-
ed to sex offense policy.209  My writing 
attracted attention and I received invita-
tions to speak at conferences. Speaking 
at conferences has introduced me to 

now hold became available, I was first 
notified of it through social media. One 

i rotation leads to another.212. 
Above, I have several examples of times 

over the last ten years where the impact 
of these laws on my daily life became 
clear, in sometimes small, sometimes 
large ways. Underneath them are larger 
questions: but for this digital exile that 
was imposed just as social media hit its 
stride, who are the people that I would 
have met? The ideas that I would have 
been exposed to? The connections in 
thought and community that I would have 
made? The relationships that I would 
have built? Answers to these questions 
are inaccessible to me. Such is the na-
ture of exclusion. 
Regardless, my experiences since 

joining social media the day Tilley was 
decided have illustrated that I am, per-
haps, living proof of Justice Kennedy's 
observation that 'even convicted criminals 
- and in some instances especially con-
victed criminals - might receive legitimate 
benefits from these means for access to 
the world of ideas, in particular if they 
seek to reform and pursue lawful and 
rewarding lives.'213  

I have, it would seem, a lot of catching 
up to do. 

p. 57: Courts do not lead, they follow.214  
Rights are not given; rather, they are the 
products of political organizing, effort, and 
activism as much as they are products of 
litigation and briefs.215  As Judge Learned 
Hand remarked to a crowd of new Ameri-
cans in Central Park nearly seventy years 
ago, liberty does not live in the law, the 
courthouses, the constitutions; it is in our 
streets, our communities, parks, and 
schools. Liberty is in our hearts. It lives, 
and it dies, with you and 1.216  As The 
Clash frontman Joe Strummer more 
recently observed, the future is unwrit-
ten.217  

An environmental advocacy office 
busily uploading vast stores of 

important information for every-
one to learn. What sense is there 
in barring us from receiving this 
knowledge? 

Notes: 
41 

people I never would have met otherwise 
who then introduced me to ideas that 
revolutionized my own thinking about 
these issues.210  It was through a conver-
sation on Twitter that the idea for writing 
this article was born, and thus is the 43 
reason that you are even reading these 
words at all,21' When the position that I 

David Goldberg & Emily Zhang, Our 
Fellow American, the Registered 
Sex Offender, 2017 CATO Sup. Ct. 
Rev. 59,60(2017), at 72. 
While, to be sure, crimes committed 
by some on registries are mon- 

(Conhi,iued on page 9) 
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(Continued from page 8) 

strous, such as the offenses that 
occasioned the birth of registries. 
Other crimes are much less seri-
ous, yet still treated with equal 
weight without concern for whatever 
the particulars of an offense may 
be. 

44 	See infra note 91 and accompany- 
ing text, 

59 	Craig Kanalley, Occupy Wall Street: 
Social Media's Role in Social 
Change, Huffington Post (Oct. 6, 
2011). 

60 	Bijan Stephen, Social Media Helps 
Black Lives Matter Fight the Power, 
Wired (Oct. 21, 2015). 

61 	Amicus Curiae Brief of Electronic 
Frontier Foundation et al. in Sup-
port of Petitioner, Packingham v. 
North Carolina, 137 SOt. 1730 
(2017), at 10-11. 

62 	Id. atl4. 
63 	Id, at2l-23. 
64 	Id, atlB. 
65 	Id. at9-10. 
66 	Id. at23. 
71 	Mar/on A. Walker, Facebook gives 

sex offender the boot, NBC News 
(Feb. 19, 2009) 

72 Id. 
73 Id. 
74 	See, e.g., People v. Ells, 162 

A.D.3d 161 (2018) ("E-Stop enables 
New York to combat misuse of the 
internet by convicted sex offenders 
by requiring sex offenders to regis-
ter their internet identifiers with law 
enforcement, permitting social 
networking websites to access the 
internet identifiers of convicted 
sexual predators in order to pre-
screen or remove them from ser-
vices used by children and notify 
law enforcement of potential viola-
tions of law, and prohibiting certain 
high risk sex offenders from using 
the internet to victimize children"); 
see also Walker, supra note 70 
(noting reliance in part on user 
reports for removal of sex offenders 
from social media platforms). 

90 	Janis We/ak, David Finkelhor & 
Kimberley Mitchell, Trends in Ar-
rests of 'Online Predators 8-9 
(2009). The same analysis also 
found that of arrests for soliciting 
undercover officers, 98 % involved 
people who were not on a registry. 
See also Goldberg & Zhang, supra 
note 41, at 92 ("[The concurrence in 
Packingham] undertook its own 
Westlaw research to find lurid cas-
es to show that social networking 
websites are - or at least can be—
used in sexual offenses against 
minors (though several of these 
anecdotal examples appear to 
involve perpetrators who were not 
previously on registries)"). 

Categorical Denial 
Does Not Destroy 

Therapeutic 
Climate. 

The right to speak an inconven-
ient truth - especially in tight 

quarters like treatment upon which 
future freedom depends - is as 
vital as the right to.breath,e and as 
suffocating when denied to one. 
Why is it always presumed conclu-

sively that denying a crime is a lie? 
Tantalizing one with insincere 

promises of freedom only if one 
'admits' crimes not committed, and 
then using such desperately faked 
'admissions' as an excuse to deny 
freedom to that person on the claim 
that such admissions signify higher 
recidivism risk is a monstrous trick 
masquerading as treatment. 

Jayson Ware, "Therapeutic Climate With-
in a Treatment Program for Categorical 
Deniers," 62 Int'l Jour, Of Offender Thera-
py & Comparative Criminology 2216-2235 
(Issue 8, June 2018) 
Abstract: 

'The purpose of this study was to exam-
ine whether the therapeutic climate within 
a sex offender 'deniers' program, where 
denial was not challenged, would be 
equivalent to the therapeutic climate 
within a conventional program where sex 
offenders were admitting responsibility. 
Using a set of 77 sex offenders, thera- 
peutic alliance and group climate were 
measured early and late in treatment. As 
expected, therapeutic alliSnce was more 
difficult to attain with deniers early in 
treatment, particularly therapeutic bond, 
however by the end of treatment there 
were no significant differences in thera- 
peutic alliance. There did not appear to 
be significant differences in group climate 
early or late in treatment except for the 
deniers reporting significantly lower levels 
of open expression of anger and disa- 
greement within the group and, in con- 
trast to the admitters, making significant 
improvements in qroup climate over time.  
Implications for the treatment of categori-
cal deniers and further research sugges-
tions are discussed, 
Text excerpts: 
p.2218: 'Whilst categorical denial has 
traditionally been viewed as a risk factor 
or treatment target (Schneider & Wright, 

2004), there has been no consistent 
relationship found between categorical 
denial and sexual recidivism in large 
scale meta-analyses (Hanson & Bussiere, 
1998; Hanson & Morton-Bourgon, 2005). 
Recent studies examining moderatinq 
factors have consistently found no overall  
effect of denial on sexual recidivism, 
although Harkins et al. (2010) and Nuns 
et al. (2007) found that, for low risk sex 
offenders, categorical denial was related 
to a small but meaningful increase in 
sexual reoffending. Lanqton at al. (2008) 
found no relationship between post-
treatment categorical denial and sexual  
recidivism.  
pp 2218-19: 	Sex offenders 
have _been shown to benefit from treat-
ment even while maintaining their cate-
gorical denial. Beckett, Beech, Fisher, 
and Fordham (1994) for example, when 
evaluating the effectiveness of a number 
of UK sex offender programs, found that 
there were no differences in treatment 
gains made by participants who admitted 
compared to those who maintained their 
denial. Nonetheless, categorical deniers 
may refuse treatment in conventional 
treatment programs or they may be dis-
charged due to lack of progress if they 
maintain their denial, or otherwise volun-
tarily drop out after perceiving their thera-
pist's attempts to overcome their denial to 
be confrontational or hostile (Ware & 
Mann, 2012). Consequently, categorical 
deniers often remain untreated even 
when assessed as an ongoing risk of re-
offending. 
p. 2219: Treatment Programs Where 
Denial Is Not Challenged 

In an effort to provide some form of 
treatment exclusive to categorical deniers 
who refused to volunteer to be treated 
alongside admitters, Marshall, Thornton, 
Marshall, Fernandez, and Mann (2001) 
established a deniers program where the 
issue of denial was set aside yet there 
was still a focus on the risk factors asso-
ciated with sexual offending. Within this 
program, categorical deniers were assist-
ed to identify problems in their lives that 
led them to be in a position where they 
could be 'accused' of sexual offending 
and to focus on reducing their risk of 
being 'accused' again. Marshall and 
colleagues adapted the content of their 
sex offender program for admitters so 
that risk factors associated with sexual 
offending could still be addressed and the 
offenders could still develop plans to 
meet their needs in pro-social ways, 
whilst not having to admit having commit-
ted a sexual offense. 
Ware and Marshall (2008) provided a 

clinical case study demonstrating how the 
treatment approach could be successfully 
used. In particular they noted that once 
the offender had overcome his initial 
reluctance and cautiousness, progress 
was relatively easily attained. Marshall 

(Continued on page 10) 

91 
	

Rose Carrigan, Making Meaning of 
Megan's Law, 31 L. & Soc. Inquiry 
267, 292 (2006) (noting that 
"antirape activists argued that rape 
was the product of social conditions 
that normalized sexual violence" but 
that "Megan's Law [instead] depicts 
sexually violent behavior as the 
product of individual mental defects 
and pathology"). 

92 
	

Id. (discussing how sexual predator 
laws re counterproductive and fail to 
reduce sexual violence despite their 
large public support); see also 
Emily Horowitz, Protecting Our 
Kids? How Sex Offender Laws Are 
Failing Us 25-44 (2015) (arguing 
that laws that target registrants do a 
poor job of protecting children from 
harms, sexual or otherwise, while 
allowing society writ-large to claim 
credit for protecting children more 
generally); Erica Meiners, "Never 
Innocent: Feminist Trouble with Sex 
Offender Registries and Protection 
in a Prison Nation,' 1 Meridians 31 
(2009). 

208 Guy Hamilton-Smith (@G_Padraic), 
Twitter (Oct. 20, 2017), https:ll 
twitter.com/GPadraic/  
status/921 389720558624769  
(tweeting a quote by Frederick 
Douglas). 

209 See, e.g., Guy Hamilton-Smith, Sex 
Registries as Modern-Day Witch 
Pyres: Why Criminal Justice Reform 
Advocates Need to Address the 
Treatment of People on the Sex 
Offender Registry, Appeal (Dec. 12, 
2017). https://theappeal.orq/sex-
registries-as-modern-day-witch-
pyres-why-  criminal-iustice-reform-
advocates-need-to-address-the-
aca3aaa47f03/. 

210 For example, though I had originally 
believed that victims and victims' 
advocates would be opposed to 
reforms that I sought, I began to 
realize that we were largely on the 
same side. 

211 Thank you Marissa Latta, 
212 Joywave, Traveling at the Speed  of 

Light (Hollywood Records, 2015). 
213 Packingham v. North Carolina, 137 

S. Ct. 1730, 1737 (2017). 
214 Catherine Carpenter, Presentation  

to Alliance for Constitutional Sex  
Offense Laws (ACSOL) (June 16, 
2018). 

215 
	

Todd Spangler, "Treatment of sex 
offenders depends on whether 
they've challenged rules," Det. Free 
Press (June 7, 2018). 

216 Judge Learned Hand "I Am an  
American Day" Address in New  
York, New York, May 21, 1944), 

217 The Future Is Unwritten ( IFC Films 
2007). 
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(2014) offered an initial evaluation of the 
deniers program. He reported that only 
2.5% of the 82 participants had commit-
ted a further sexual offense after an 
average of 3% years release from prison. 
When calculating the pie-treatment risk of 
the participants on the RRASOR 
(Hanson, 1997) it was estimated that 
13.2% would have reoffended without 
treatment, 
p. 2220: Ware, Marshall, and Marshall 
(2015) argued that not having to over-
come categorical denial may circumvent 
some of the significant difficulties of 
engaging and treating categorical deniers 
that are commonly reported by the thera-
pists (Ware & Kemp, in press). 
p. 2221: Specifically [Blasko and Jeglic 
(2014)] reported that higher risk sexual 
offenders.- perceived, poorer- therapeutic 
bonds with their female therapists, rela-
tive to their male therapists. 
p. 2222' ...Blagden et al. (2013) found 
that therapists viewed denial as a barrier 
to treatment, a marker for progress, and 
also a marker of their own professional 
competence in terms of their ability to 
overcome the denial. Levenson (2011) 
noted that the views of therapists towards 
deniers might make creating or maintain-
ing a therapeutic bond more difficult. 
Ware and Kemp (2016) found that almost 
30% of surveyed professionals believed 
that if a therapist did not question denial 
then he is letting the offender get away 
with it.' 
When placed in conventional treatment 
programs alongside admitters, the behav-
ior of categorical deniers can impact on 
therapeutic relationships and the dynam-
ics of the group process. Categorical 
deniers can simply refuse to participate, 
remain cautious in what they reveal, 
disengage from the treatment process, or 
potentially become antagonistic towards 
the therapist or treatment program (Ware 
& Mann, 2011). Levenson (2011) noted 
that there can be a greater focus on 
'defensive posture and external attribu-
tions of blame' (p.  357). Marshall, Mar-
shall, and Ware (2009) argued that these 
behaviors may impact on a therapist's 
approach such that even what starts as 
supportive challenging may progress to a 
confrontational approach. Ross, Po-
laschek, and Ward (2008) noted that 
suspicions about the genuineness of 
offender self-presentation in therapy can 
lead therapists to avoid developing a 
therapeutic bond with an offender and to 
instead focus on tasks and goals in a 
more detached manner. 
The Current Study 
Notwithstanding all of the reported 

difficulties in treating categorical deniers, 
Were and Mann (2012) noted that, if the 
need to challenge sex offender denial is 
removed from treatment (even whilst 
offenders remain in denial), therapeutic  

relationships may be less impacted and 
consequently treatment engagement and 
benefits can be maximized. Ware and 
Marshall (2008) argued that the positive 
therapist characteristics and therapeutic 
alliance required for maximized treatment 
change should be just as easily attained 
within the deniers program once initial 
trust is established although this can take 
some time, Further, as noted by Ware 
and Kemp (in press), in jurisdictions 
where treatment is routinely offered to 
deniers, particularly the approach outlined 
by Marshall and colleagues (Marshall et 
at, 2001), therapists are more likely to 
view deniers as treatable and this should 
assist in therapeutic alliance and group 
climate (of. Blagden etal., 2013). 
p. 2228: RESULTS 
Therapeutic alliance  

[C}ontrary to hypotheses, both deniers 
and_CORE -participants reported similar 
levels of therapeutic alliance early and 
late in treatment. 

There was no significant difference 
between therapists ratings of therapeutic 
bond or total therapeutic alliance late in 
treatment. Consistent with hypotheses 
therapists reported therapeutic bond and 
total therapeutic alliance to be significant-
ly lower with deniers early in treatment 
and there was no siqnificant difference 
late in treatment 
p. 2229: Group Climate  

[B]oth deniers and CORE participants 
reported an increased sense of independ-
ence amongst group members and a 
decreased sense of disagreement and 
open expression of anger at the end of 
treatment. The deniers reported a signifi-
cant increase in the emphasis on com-
pleting concrete and practical tasks over 
the course of treatment and an increased 
encouragement amongst group members 
to discuss personal problems, 
..Post hoc analyses using independent 

samples t-tests demonstrated that CORE 
participants reported significantly higher 
levels of open expression of anger and 
disagreement within the group than deni-
ers early and late in treatment. 
p. 2231: DISCUSSION  
Therapeutic alliance 
There were no significant differences in 

deniers and CORE participants' reports of 
therapeutic alliance early or late in treat-
ment. 
Group climate 
p. 2232: Deniers and CORE group par-
ticipants did not appear to differ in their 
reporting of group climate early or late in 
treatment except for the deniers reporting 
significantly lower levels of open expres-
sion of anger and disagreement with the 
group. Ware and Mann (2012) noted that 
the main sources of confrontation within a 
sex offender treatment program come 
within the modules addressing offender 
responsibility and victim empathy. Given 
that both of these modules are modified 
within the deniers program there is less 

need for group members to confront each 
other. 
Importantly, given their relationship with 

treatment gains (Beech & Fordham, 
1997; Beech & Hamilton-Giachritsis, 
2005), there were no significant differ-
ences between the deniers and CORE 
groups in reported group cohesion and 
emotional expression. 
p. 2233' ...The deniers made the most 
significant change, suggesting that, once 
initial trust is established, the deniers can 
form an effective therapy group. In com-
parison to the CORE participants, they 
reported a significant increase in the 
amount of help and concern shown by the 
therapist, the emphasis on completing 
concrete and practical tasks over the 
course of treatment, and encouragement 
amongst group members to discuss 
personal problems although only to the 
level that the CORE participants- were at 
early in treatment. The deniers also 
reported a significant increase in the 
formality and explicitness of rules and 
sanctions. Taken together, these in-
creases are further evidence of the diffi-
culties therapists have initially where they 
may focus on tasks and goals as op-
posed to establishing rapport and trust. It 
also demonstrates that, the details of the 
sexual offending aside, the well docu-
mented tendency for categorical deniers 
to minimize any psychological problems 
(Ware, Marshall, and Marshall, 2015) 
may lessen within the deniers program. 
As noted by Ware and Marshall (2008), 
this may ensure that the therapists are 
more able to target the dynamic risk 
factors or treatment needs of offenders 
without having to overcome the denial. 
pp. 2233-34: Conclusions 
.The results of this study suggest that, 
as expected, therapeutic alliance was 
more difficult to attain with deniers early 
in treatment, particularly the therapeutic 
bond between therapist and deniers. 
However by the end of treatment, thera-
pists could attain the necessary therapeu-
tic alliance and group climate, notably 
group cohesion and emotional expres-
sion, within the deniers program with the 
expectation that this should impact posi-
tively on treatment outcome (Marshall & 
Burton, 2010). This remains a question 
for further research but, this study has 
demonstrated that therapeutic alliance 
and positive group climate can be ob-
tained in treatment groups for those 
maintaining their innocence. 
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