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The freedom of Speech may be taken away
and, dumb and silent we may be led, like sheep, to the Slaughter

George Washington
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Win Lose, or Draw:
Tall in the Saddle in Court
2. GTL Tablets given out
FREE in men's prisons Why for RENT in MSOP?
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Few Videos Allowed; No Cable; No Mail-a-Book; &
You Wonder Why the Stone Media Case Matters to You!
By Cyrus Gladden

have no right to). Is this a foreshadow?
nor in the future." And lack of enforcement is
For those here who have been living in To a system that wants to perpetuate our putting it very mildly.
caves in complete disregard of everything confinement to preserve permanent employ- Effectively, the AG's argument is that any
4. Defense Attorneys in Sex
5-9 going on in terms of sequential restrictions on ment plans and to avoid political embarrass- access to media having the slightest tangenOffender Commitment
our First Amendment rights, this is for you.
Cases Need to Get Smart'.
ment to legislators who constantly choose to tial nexus to sex will surely stoke-up a danger
Consider these developments, just in 2019: sweep the existence of MSOP under the rug, of sex crime perpetration by MSOP residents,
(1) New restrictive revisions to the Media this seems to be the perfect solution that fits either now or later. This emotional appeal by
Policy here in MSOP; (2) MSOP termination of like a glove: simply relegate us to a Black Hole Defendants amounts only to a claim that any
the Mail-a-Book service; and (3) termination of Minnesota with no outside contact, and civilly committed sex offender either has no
by MSOP of cable TV, leaving us only with a hence, no confirmable existence.
right to receive or watch any video media or
handful of broadcast TV stations in Duluth, Do you think this is an extremist proposition? even just TV (both of which are fully protectwith their sub-channels full of ancient sitcoms Well, then, be advised that the Attorney Gen- ed for anyone outside of MSOP), or at least,
and endless shows about murders and catch- eral's office (SAG') recently contended in does not deserve any such right.
ing those who committed them. Add to these Charlie Stone's media case that MSOP resi- It is no secret that there are many among us
the chronic tight limits on resident property dents also have "no right to watch television or here in MSOP who have periodically comAre our First Amendment rights (including on space-consuming books) and
movies or to possess a TV, a video player a plained about being "triggered" by, or
going down like the Titanic?
the ban on personal computers (excepting CD player, or a radio, much less to possess or "concerned" about the existence of any sexuonly the ridiculously insufficient five or six to watch video discs.
Coming Soon:
al scene or naked images of persons, as an
MSOP-owned PCs in each unit of 66 or 96
insincere way to attempt to curry approval
V The Math Behind the MnSOST-3.1
residents).
Pushed Pencil-Whipping into a
from therapists.
Whole New Dimension
These actions by MSOP and other serious
I trust that everyone here who has played
I Stranger Danger Debunked
reasons impacting or threatening our First
that game will now see where all of those
1' For Effective Defense Assistance,
Amendment rights justify suspicion of an
SO Commitment Appointed Attorfalse admissions and such insincere fearneys Must Be Educated Specialists overall plan to deprive us of virtually any
mongering against other MSOP residents
I Interesting Factoids & Implications meaningful access to the outside world.
have taken us: It has only given our in-court
from 2018 SOCCPN Anneal Survey Comparatively, consider for a minute what is
opponents ammunition to use against us.
of Commitment Facilities
/ Colorado Sex Offender Registration going on in the Rushville, III sex-offender
Here is a paraphrase of a theme from the
commitment facility. There, as here, tablets
Law Unconstitutional
AG's brief in the Stone case: "Even MSOP
I Adversarial Allegiance in Static-99R are soon to be made available to the commitresidents themselves know that they are too
Norm Selection
ted. However, there, as in other facilities and
I LSI Inaccuracy as to US Offenders
dangerous to be allowed access to videos
in some prison systems, like South Dakota,
/ Dorerr's Weldschaung - Quotes
even with nothing more than a little nakedtheirs and the various services with them will
from Evaluating Sex Offenders
ness."
I Subsequent Punishment - Clear
be free.
Most sweeping of all of the new bans imand Present Danger and Other fat
In Rushville, as apparently also here, movies
posed by the current media policy version is
Amendment Tests
/ Treatment as Not Affecting Recidi- will be available on loan to the committed on
the categorical ban on all non-rated/unrated
vism Likelihood Later
those tablets. The catch: (1) nothing R-rated ir
videos (essentially the same thing) and on all
/ MnSOST-3 - Retrospective Review or non-rated will be available. When the few
"boxed sets" of videos (such as TV series or
of Predictive Accuracy
/ Fusion Between Nursing Homes & days are up, the movie goes poof.
topical sets). The vast majority of video discs
Separately, that projected Rushville system
Prisons?
(by title) currently for sale are in one or both
I Big Data, Automated Suspicion, & will include the ability to send and receive
of these two categories.
Policing
/ Inmates rights under 1st Amdment emails, but due to the claimed need to review OUT
Only movies shown in theaters in the United
each one (both ways) for forbidden content, it
to Mail etc
States or Canada bear ratings permitted by
I SO Treatment Advocate CURE
may take days to get emails and more days
Concedes Grave Problems with It. for any reply to reach the outside correspond- Back when Clark Kruger took his case about MSOP. These days, most videos are of
1 Treatment Fatigue
restrictions on owning and watching videos to movies or documentaries that were never
I From aPrison Bed to Death Bed ent Obviously, the chief advantage of email federal court, the end result (known as the shown in such theaters, or were first released
I Any Lockup is a Prison Sentence
(not to mention instant messaging), namely "Kruger Settlement") created the 2007 media on video disc, and hence then had no rating.
I What are your First Amendment
speed, is lost in this setup.
policy, and ordered MSOP not to make chang- Beyond outright bans in the words of the
rights?
I Stalic-99R Field Invalidity & Doubts Oh yes - both incoming and outgoing emails es to it of a more restrictive nature. As you current media policy, that same hysterical
on Its Factors as Predictors
will bear a charge to the committed person, if know, Clark Kruger died not long afterward.
appeal to fear and loathing of sex offenders
¼' And (always) much, much morel practice elsewhere in incarcerated environ- Then began a long series of 'take backs' by has also justified the new complete ban on
ments holds true. Of course, anywhere else, MSOP from the terms of the 2007 media counter-therapeutic materials." That phrase
emails are free.
policy, to the point that its protections of our means anything that someone in the Clinical
In short, the tablet system for Rushville may 'rights to keep and view video media have now Dept. thinks you should not have because of
turn out to simply be an administrative way to been almost completely eradicated. When some feared effect that watching it will have
cut off options for true, improved access to, Charlie Stone complained to MSOP adminis- on you.
and interaction with the real world out there. trators about this, their response was simply This, of course, is part of the 'scary monRather than giving the guys in Rushville a that, since Kruger had died, that settlement sters' myth about sex offenders. (Despite a
voice out there, it appears to be designed to died with him. That, however, is just a self- quarter century of scientific findings comextremely (and permanently) restrict their serving fiction.
pletely to the contrary, MSOP clinicians and
voice so that, for all intents and purposes, At least, the federal court wasn't buying that their bosses cling to the myth that we are all
they will not be able to remind the world of line in the case, Ivey v. Mooney and Ludeman highly likely recidivists if we were released
their plight, or even their existence. Consider
today.) The AG adds that any doubt of this
Goodbye! This and all other films that they do not have computers (something (2011), stating that further challenges [by
claimed
recidivist tendency is removed by
others
are
allowed]
should
MSOP
fail
to
enshown in this article are banned by the MN Attorney General just argued that we
(Continued on page 2)
force the 2007 Policy in a constitutional manMSOP as non-rated.

3, New Gladden Excerpt: Intro
to Substantive Due Process
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subject to curtailment, should be treated nography use lead to any increase in
with more deference than those of prison- such recidivism rates, or even merely
ers. Yet the claimed means of providing interfere with the well-known recidivismsuch deference was ruled, in cases like reducing effect of increasing age or other
Senty-Haugen v. Goodno (not even a natural desistance factors, such as havFirst Amendment case at all), to be ac- ing social support and employment.
complished by addinq an extra considera- Thus, it is inconceivable that exposure to
tion of the concerns of treatment efficacy. mere nudity or non-pornographic moOK, now this becomes a wait a minute' mentary or only sporadic sexual scenes
moment. If you (as a judge) are trying to would drive any sex offender, including
A Raisin in the Sun
be more deferential to our rights, how those residing in MSOP, to sex crimes.
does that happen by giving administrators Therapists here seem wedded to the
another ground (treatment) to support notion that a large portion of the goal of and overbreadth of its various provisions,
treatment here is to start with those they allowing arbitrary and often inconsistent
restriction of our rights?
But let's suppose that we are stuck with assume have no empathy or social skills censorship decisions (admitted by an
this 'modified Turner' standard of our First or even interest in social participation MSOP clinical administrator); and (b) the
Amendment rights. As stated above, and, over years, turn them into model fact that it is a system of prior restraint,
nothing in Turner supports the notion that citizens, polite and cooperative with stopping you from ever receiving your
video content is a valid ground for cen- others in every way. This is about as ordered media item.
Citizen Kane
sorship, short of illegality or grievous artificial as a bunch of little girls playing This second attribute is procedurally
imminent
breach of institutional security with dolls. Real life ain't that way. This is compounded by the fact that this censorexposure of sex offenders to any visual
ship decision is reached without any
image that involves even mere nudity, or order. Alleged needs of treatment are not a social finishing school.
hearing or even any provision for examiThe
only
true
goal
that
our
confinement
argued
to
furnish
this
ground.
However,
much less any legal sexuality. (Bear in
nation by the MSOP resident in question
mind that illegal pornography cannot be two things are very wrong with this claim. here should ever serve is simply to curb
of the supposedly offending scenelshot
seen by anyone, including MSOP resi- First, many scientific studies have been tendency toward sex-crime recidivism.
to allow meaningful challenge of the
When
that
tendency
has
already
been
conducted
on
whether
there
is
any
causdents, and thus presents no justification
ative connection between even child shown by such studIes to be only the decision. In fact, no actual specific
for special restrictions as to us).
description of the offending shot/scene
Now allow me to turn to case law about pornography collection and viewing same as for others and, as such, to be
will ever be provided to you (as if merely
rights. Many years ago, the U.S. Su- (including masturbation), on one hand, close to zero, there isn't really any reareadinq that description will drive you
son
to
continue
to
confine
us
at
all.
and
actual
hands-on'
sex
crimes
with
preme Court (SCOTUS") ruled that
round the 'deviance bend.' This leaves
prisoners had only limited constitutional children, on the other. The answer in all But to the point at issue in Charlie
you with only the censor's conclusory
Stone's
litigation,
then
there
certainly
is
well-designed
studies
with
large
enough
rights, including First Amendment rights
'finding' (without even any indication of
of speech and press (which have always samples of sex offenders has been that no reason to censor our access to media
the 'running-time' location) of the media
which,
per
those
studies,
will
make
absono
such
cause-effect
relationship
exists.
been held to include the right to receive
policy
provision violated (but not how).
publications and other expressive media, Second, scientific studies have also lutely no difference in such recidivism at
In addition, the burdensome 'chilling
either informative or entertaining). (See looked into the long-term efficacy of sex. all. Tanya Kessler, a legal commentator
effect of futile shipping costs and having
Turner v. Safley and, later, Thornburqh, offender treatment as to later recidivism. focusirig on such research findings, aptly
The answer here has also been equally calls these arguments for censorship to return a rejected video even before an
as to movies and other video media.)
appeal can be completed multiplies the
Interestingly, although these decisions clear. If one holds all other factors equal "pretextual.'
impact
of these vague and boundless
are generally regarded as restrictive, (e.g., whether one is on parole), the rates What MSOP therapists are really about
media policy provisions.
neither of them limits the content of such of sex-crime recidivism post-release have is trying to change what they presume is
This is exacerbated by the fact that,
video or other visual media except for law been roughly equal between sex offender the content of our minds —undoubtedly
despite keeping records of every video
violations (e.g., the aforementioned por- groups who either did or did not undergo the visual image conjured by Jim Morrison as 'squirming like a toad." However ever reviewed, MSOP does not provide
nography and obscenity statutes) or treatment while confined.
loathsome or repulsive images or notions access to those records or even any
Various
sex
offender
treatment
entities
where content was so inflammatory that it
index of them. Obviously, had you
represented a threat to institution security have claimed to the contrary based on thus conjured in therapists' minds may
'cherry-picked' studies. However, those be, the foregoing science refutes the known that the video you just ordered
or order.
been previously rejected, you probaWhen sex offender commitment started, studies have often employed bad meth- notion that such complete persona- had
bly would have chosen to save the hascourts took the position that some of the odology with biased approaches, and remake' is needed.
order and security concerns of prisons they have almost always had very, small Certainty, no such top-to-bottom brain- sle and money.
also apply in sex offender commitment samples, and have resulted in very small wash is needed for the purpose of sup- MSOP clinical personnel and officials
add to all this uncertainty the entire
facilities. Hence, they borrowed from statistical differences. Hence, their find- posedly further reducing recidivism jjg
those two holdings in this (then) new ings lack any true statistical significance. levels shown by groups of sex offenders universe of differing "clinical judgment'
context. This was not the soundest Remember that old claim of dangerous- conceived of as least likely to recidivate. as unwitting baggage burdening their
claim of what is permissible censorship.
choice, since, not being subjected to ness? Well, quite understandably, sex- In any event, wisdom, as well as the
These differences happen most extremecrime
recidivism
studies
have
also
entire
history
of
First
Amendment
case
punishment in the eyes of the law, we
ly
as a matter of what can be deemed
should not have our First Amendment looked closely at percentages of recidi- law 'rebels at the thought of giving gov"counter-therapeutic' under the limitless
ernment
the
power
to
control
men's
vism,
both
for
all
sex
offenders,
and
also
rights curtailed at all.
Courts, however, were only willing to for recidivistic sex offenders released minds" Stanley v. Georgia (SCOTUS. ramifications of the 'Matrix' of myriad
tenets set forth by MSOP for its residents
acknowledge that our rights, although from commitment confinement - many 1969).
through pure court action, with no post- Nowhere does this show up more than to follow. Altogether, this departs utterly
release supervision, much less mandato- in censorship of an item deemed by any
therapist as being 'counter-therapeutic"
ry treatment.
In large-scale studies of this kind time for any given client. Now, such items are
and again, the finding has been that sex deemed contraband for all. Items'
offenders - even those with extensive banned on this basis have included
records and those released from commit- Renaissance paintings and photos where
ment, all with and without treatment, had the subject simply wore summery attire
the same rates of recidivism — and those or assumed any other posture than
rates were extremely low (a range be- standing at a distancG.
Singing in the Rain
Other powerful objections to MSOP
tween 1 and 5%).
(Continued on page 3)
Again, in no case did even illegal per- censorship include: (a) the vagueness
On the Waterfront

(Continued from page 1)
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Potemkin

from any knowable standard at all.
There is yet another troubling dimension to MSOP censorship. At least recently, the AG has claimed that there are
not enough staff persons to conduct
reviews in the way they are supposed to
be done (by viewing the video itself and
citing the facts of each shotiscene with
content claimed to violate any specific
media policy provision). On that claim
and the asserted need for staff
'convenience,' MRT reviewers now
instead simply consult an unidentified
Internet database containing claims of
objectionable material in any given video.
(The fact that videos not rated or unrated
are now banned categorically seems to
suggest that the database relied upon is
that held forth by the rating agency
[MPAA] itself, but this is not certain.)
Whatever that undisclosed database
says about a given video is simply taken
on faith. Worse, those conclusions are
simply the moral judgments of that database agency. They are not based on the
actual specifics of the MSOP media
policy. Therefore, they don't actually
stand as a statement of MSOP violations;
but only as some unconnected condemnation or criticism (most likely addressed
to the concerns of 'helicopter moms'
about their kids' viewing habits). This
process is one of approximation and
guesswork. This is as far from comportment with the First Amendment as a
governmental entity can get.
The AG suggests that it is an adequate
replacement for all of this First Amendment video material we are deprived of
that we can always just "play games."
This flippant retort is outrageous and
completely out of touch with reality.
In Stone's case, the AG's brief for summary judgment seek to take refuge behind the mantra of 'professional and
therapeutic judgment." However, this is
nothing more than a stance taken to
defeat at challenges to MSOP decisions
impacting prohibition of First Amendment
speech content. This cannot be allowed
consistent with First Amendment analysis.
First Amendment rights are not, and
should never be contingent upon anyone's decision (no matter how
"professional" or "therapeutic" it is'
claimed to be) as to who gets only limited
rights, and what those limited rights

should be, or how far they extend.
Rights are rights. When anyone or any
group does not have rights, no one really
has them. Nowhere is this more profoundly true than with respect to First
Amendment free-speech rights to receive
and perceive media.
To summarize.'the important points
about the Stone media case and the facts
that have made it more important now
than before, first, it is the first and perhaps only opportunity to get the federal
courts to reexamine the unfair 'modified
Turner standard' applied to us.

Yes, even Casablanca

Second: (a) the recent loss of Mail-aBook and cable TV; (b) rapidly accelerating • media policy changes of a more
restrictive character; (c) coupled with
disturbing indicatioñs.of drastic changes
in the near future that could virtually
eradicate our First Amendment rights and
render the remainder awkward and costly; (d) the AG's stance that we essentially
have no First Amendment rights, and that
any residue of those rights is fulfilled by
the MSOP-ML Library and a revocable
permission to play games; (e) the repeated propagandistic resurrection of totally
debunked notions that we are uncontrollable sex fiends (with the insertion of
completely open-ended, imaginings of
panels of clinicians pontificating on what
they deem to be "counter-therapeutic"),
and - not to be overlooked: (f) the ominous inkling that all of this censorship
and restriction upon outside contact is
prelude to a treatment-paradigm shift to
overt and heavy-handed brainwashing
like none ever known previously in contexts outside of totalitarian dictatorships,
all point up the urgency of winning
Stone's First Amendment challenge.
We must confront and debunk the
hysteria and pretextuality that have been
heaped upon us as, propagandistic justification to dehumanize us, and. thereby to
appear to justify the stripping away of all
of our constitutional and human Tights.
These are no small stakes.
That is why I opted to help Charlie
Stone with his brief opposing summary
judgment for the MSOP Defendants in his
case. Yesterday, that brief was filed. I'm

sorry that the work required to make this
a good argument for all of us delayed this
edition of TLP. I hope you'll understand.
I can't think of a better reason to be a
little late, however. Can you?

Why Do Prisoners
Get GTL Tablets &
Their Services
FREE, But You Will
Have to PAY?
'Tablets distributed to men's prisons',
Star Tribune (recent; date unknown):
Pierre, S.D. - 'Tablet computers will
soon be available to very inmate in South
Dakota's prison system.
The program is aimed at helping inmates access educational programs and
maintain ties to friends and family, which
experts say can help decrease rates of
recidivism. Taxpayers won't be footing
the bill for the touchscreen tablets, which
are being given to the state Department
of Corrections by telephone provider
Global Tel Link.
The tablets will be connected to a
closed network, so inmates won't be able
to access the Internet or log into sites like
Facebook or Twitter, the Argus Leader
newspaper reported. For •a charge,
inmates will be, able to talk to and text
family and friends,' though no.'photos or
'attachments will be allowed'. Inmates
also will have 'paid access to games,
music and e-books' through monthly
subscriptions.
Colorado, Georgia and Indiana are
among the states with similar programs."

Technology hurtles on.

New Gladden Excerpt:

Substantive Due
Process Introduced
Allegations of Special Significance to
Count Ill (Substantive Due Process
Violation)
The following allegations of this Section
Xli Of the 'Facts" portion of this Complaint, although applicable to all Counts
hereof, have special 'significance to
Count Ill hereof, relating to the allegation
of violation of substantive due process.
3

Substantive due process "bars certain
arbitrary, wrongful governmental actions
'regardless of the fairness of the procedures used to implement them.'" Zindermon v. Burch, 494 U.S. 113, 125 (1990);
'accord: County of Sacramento v. Lewis,
523 U.S. 833, 840 (1998). Unlike challenges to actions of the executive
branch, substantive due process challenges to legislation do not require a
showing of conduct that "shocks the
conscience." Lewis, at 846. See, e.g.,
Dias v. City and County of Denver, 567
F,3d 1169, 1182 (10th Cir. 2009); County
Concrete Corp. v. Town of Roxbury, 442
F.3d 159, 169 (3d Cir. 2006).
Kingsley v. Hendrickson, 135 S.Ct.
2466, 2470 (2015), effectively qualified
and limited the applicability of the Lewisbased shocks-the-conscience standard.
Rosalie Berger Levinson, "Kingsley
Breathes New Life into Substantive Due
Process as a Check on Abuse of Gov-.
ernment Power," 93 Notre Dame L. Rev.
357 (Nov. 2017)
Text excerpts: pp. 360-61: "...[T]he
Supreme court has recognized that
those civilly committed to state mental
institutions have a 'historic liberty interest' in personal security that is
'protected substantively by the Due
Process Clause.'14 Further, involuntarily committed patients 'are entitled to
more considerate treatment and conditions of 'confinement than, criminals.
whose conditions of confinement are,
designed to punish.'15 Although rebsoning that the decisions of., qualified
medical professionals, should, be
deemed presumptively valid, the Court
nonetheless acknowledged that the
constitutionally protected liberty interest
required the state 'to provide minimally
adequate or reasonable training to
ensure safety and freedom from undue
restraint.'16 After balancing the competing concerns, the Court held that
substantive due process is violated if
decisions by doctors and nurses constitute 'such a substantial departure from
accepted professional judgment, practice, or standards as to demonstrate
that the person responsible actually did
not base the decision on such a judgment'17
..[Referring to County of Sacramento
v. Lewis] The majority cautioned, however, that the 'criteria to identify what is
fatally arbitrary differ depending on
whether it is legislation or a specific act
of a government officer that is at issue.22
pp. 365-66: "II. Kingsley Resolves
Circuit Conflict in Favor of an Objective
Reasonableness Test.
Michael Kingsley was a pretrial detainee who claimed he was subjected
to excessive force after he. refused to
remove a piece of paper covering a
light above his bed.51 Although there
were conflicting accounts as to whether
(Continued on page 4)

tions. 'The first concerns the defend- evaluate the detainees' substantive due berg standard is more demanding. 182
pp. 388-89: 'These courts have misKingsley continued to resist the officers ant's state of mind with respect to his process challenge to prison conditions,
construed Lewis as having displaced or
including
a
prison's
practice
of
doubephysical
acts,'
and
here
there
was
no
after he was handcuffed and moved to
Court did not weakened Youngberg's protection of
a receiving cell, it was uncontested that dispute that the officers deliberately bunking.81 The Bell
the rights of the civilly committed. Lewis
officers applied a Taser to Kingsley's intended to restrain and tase Kings- examine the prison officials' subjective
beliefs about the policy, but rather, in tact recognized Youngberg's holding
ley.62
The
second
question
addresses
back for approximately five seconds.52
looked only to objective evidence to that, in the context of civil commitment,
He was then left handcuffed in the 'the defendant's state of mind with
assess whether the conditions were substantive due process is violated
respect
to
whether
his
use
of
force
was
receiving cell for fifteen minutes, after
reasonably related to the legitimate when state medical personnel fail to
'excessive,"
and,
as
to
this
question,
which the officers returned and rethe Court resolved the circuit split by purpose: of holding detainees for trial exercise professional .judgment.183
moved the handcuffs.53
and whether they were excessive in Further, those courts that have equated
After Kinsgsley filed a pro se com- adopting an objective reasonableness
the professional judgment standard with
relation to that purpose.82
standard
for
substantive
due
process
plaint under 42 U.S.C. § 1983 alleging
gsley,1 ..tailure to the Eighth Amendment's criminal reckp.
377:
'[After
Kin
excessive
force
claims.63
If
the
officers
excessive use of force, the four jail
meet the nebulous shocks-the- lessness standard have ignored Youngofficers moved for summary judg- intentionally, rather than accidentally or
conscience standard should no longer bergs core holding that the rights of the
negligently,
used
a
certain
level
of
ment.54 The district court followed
provide a rationale for subjecting detain- involuntarily committed are greater than
force,
their
subjective
state
of
mind
Seventh Circuit precedent, which apees to conditions that are not reasona- the rights of convicted inmates.184
when
doing
so
was
irrelevant,
and
the
plied Eighth Amendment standards to
bly related to legitimate governmental Those who are in state custody due to
only
question
was
whether
their
actions
pretrial detainees, requiring them to
mental incapacity arguably enjoy even
objectives . 122
were
reasonable
under
the
circumprove that defendants acted with maligreater rights to adequate care and
stances.64
Detainees
need
not
demoncious and sadistic intent for the purpose
treatment than pretrial detainees who
strate
that
officials
subjectively
intended
of causing them harm.55 The trial court
are taken into custody because the
denied summary judgment, but in its to punish them or to 'maliciously and
state has reasonable cause to believe
jury instructions it asserted that (1) sadistically' injure them.65
they have committed a crime. 185 FurThe
Court
explained
that
the
Due
excessive force means force applied
ther, although pretrial detainees are
recklessly that is unreasonable in light Process Clause, unlike the Eighth
housed in jails or prisons that law enAmendment
that
applies
to
convicted
of the facts and circumstances of the
forcement officials supervise, those in
time,' and that (2) the plaintiff must criminals, protects pretrial detainees
state institutions are often housed in
prove that the defendants knew that from the use of 'force that amounts to
hospitals staffed by medical professionusing force presented a risk of harm to punishrnent.'66 Further, even absent
als. Because those committed in state
plaintiff, but they recklessly disregarded an express intent to punish, a pretrial
pp.387-88: "IV. Kinqsley's Impact on institutions for mental incapacity often
detainee may prevail by producing
plaintiffs safety.'56
face lengthy and even lifelong confineOn appeal to the Seventh Circuit, 'objective evidence that the challenged Substantive Due Process Claims
ment, the Court in Youngberg protected
Brought
by
the
Civilly
Committed
and
governmental
action
is
not
rationally
Kingsley asserted that these instructheir rights by requiring that professional
related
to
a
legitimate
government
Students
tions wrongfully conflated the standard
decisions exhibit professional concern
"...In
a
unanimous
decision,
the
Court
objective
or
that
it
is
excessive
in
relafor excessive force claims under the
held that when medically trained gov- and judgment. 186
Eighth Amendment and the Due Pro- tion to that purpose.'67
'Further, as to nonmedical personnel.
In justifying its rejection of subjective ernment officials make decisions that
cess Clause by requiring him to show
Belts holding, now reinvigorated by
that the defendants acted with reckless deliberate indifference, the Court as- constitute a substantial departure from
disregard for his rights.57 The Seventh serted that an objective standard com- professional judgment, they violate the Kingsley, mandates that the deliberate
Circuit rejected this argument and held ported with the training already provided substantive due process guarantee of misconduct of those assigned to care
instead that a pretrial detainee, like a to officers who interact with detain- the Fifth and Fourteenth Amend- for the civilly committed be assessed
under an objective reasonableness
convicted inmate, must show 'an actual ees.68 In addition, it sufficiently pro- ments.175....
standard.187 Kinsgley confirmed that
Despite
the
Supreme
Court's
admonitected
officers
who
act
in
good
faith
intent to violate [the plaintiffs] rights or
using an Eighth Amendment criminal
reckless disregard for his rights,' and because 'a court must judge the rea- tion that those who are civilly committed
thus a subjective inquiry into the of- sonableness of the force used from the in state institutions do not lose their recklessness standard for those who
perspective and with the knowledge of core liberty interests and that they enjoy have not been convicted of a crime
ficer's state of mind is necessary.58
In dissent, Judge Hamilton opined that the defendant officer.'69 The use of greater protection than convicted crimi- provides insufficient protection from
force will be actionable only where it nals, appellate courts have seriously abuse of power.188 Some courts have
the appropriate standard for excessive
use of force against a pretrial detainee was 'an intentional and knowing act,' eroded the substantive due process acknowledged that where the claim
should be an objective reasonableness and officers will enjoy qualified immunity protection recognized in Youngberg.177 involves excessive force, the substantive due process analysis is the same
test, similar to the Fourth Amend- unless the use of excessive force violat- Many of these courts have relied on
ment.59 He expressed his concern that ed a clearly established right.70 Fur- language in Lewis that 'only the most for pretrial detainees and the civilly
pretrial detainees who cannot post bail ther, the Court noted that the objective egregious official conduct can be said to committed, and thus Kingsley's objecmay remain in jail for weeks or months, standard was already part of pattern be 'arbitrary in the constitutional tive standard govems.189 Further, as
and, citing earlier Seventh Circuit prece- jury instructions in several circuits,71 sense."'178 Although the Supreme explained in Part Ill, Kingsley should not
dent he asserted that 'the transition and in those circuits there was no evi- Court in Lewis did not overturn Young- be restricted to excessive force claims,
from arrest to pretrial detention does not dence of frivolous filings by pretrial berg, and in fact cited it as valid authori- but rather, should be interpreted as a
ly,179 some federal courts have ruled general rejection of the Eighth Amendgive officers 'greater ability to assault detainees.72"
pp. 368-69: it is noteworthy that the that the shocks-the-conscience test ments criminal recklessness mens rea
and batter the detainees.'BO
pp. 366-67: In a five-four decision, the majority did not mention the rigorous superseded the Youngberg stand- for all claims brought by detainees as
Supreme Court agreed with Judge shocks-the-conscience standard in ard.180 Further, most of these courts well as the civilly committed.
Hamilton that the relevant culpability adjudicating the substantive due pro- have held that this 'new' test required Notes:
14
Youngberg v. Romeo, 457 U.S.
standard is objective, not subjective, cess claim. Nor did it discuss the need that the civilly committed satisfy the
307, 315 (1982) (quoting Ingraham, 430
deliberate indifference. Thus, the jury to identify a 'fundamental right or the rigorous Eighth Amendment standard,
instruction suggesting that Kingsley had difference between acts and failure to which Youngberg specifically reject- U.S. at 673).
Id. At 321-22.
to prove the defendant's subjective act - all theories relied upon by appel- ed.181 Other courts acknowledge that 15
Id. At319.
state of mind (recklessness) in using late courts to restrict substantive due Youngberg's 'professional judgment 16
17
Id. At 323.
standard
...
is
at
least
as
demanding
as
process
claims.80
Instead,
the
majority
excessive force was error.61 Justice
Lewis, 523 U.S. at 646.
Brayer, in his majority opinion, ex- based its analysis on the 157 decision theEighth Amendment 'deliberate 22
Kingsley v. Hendrickson, 135
51
indifference
standard,'
but
they
have
where
the
Supreme
Bell
v.
Wolfish
in
plained that the lower courts had con(Continued on page S)
flated two separate state-of-mind ques- Court adopted an objective standard to then rejected the notion that the Young-
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latitude to administrators who have to whether the force used was 'objectively
have imposed this requirement).
make difficult trade-offs as to risks and reasonable" under all the circumstanc(discussing Justice Scalia's reliance on
resources"): Sain v. Wood, 512 F,3d 886, es. See id.
the absence of a fundamental right to
S.Ct. 2466, 2470 (2015).
For a full discussion of the rights
894-95 (7th Cir. 2008) (holding that the 186
reject Kingsley's substantive due proId.
52
professional judgment standard is the of the civilly committed, challenging
cess claim).
Id.
53
same as Farmers subjective deliberate courts that have viewed Lewis as alterBell v. Wolfish, 441 U.S. 520,
81
54
Id. At 2471.
ing Youngberg and criticizing the use
indifference standard) Lavender v
j Kingsley v. Hendrickson, 744 541-43 (1979).
55
Kearney, 206 F. App'x 860, 863 (11th of Eighth Amendment standards, see
Id. at 539-43;
F.3d 443, 447 (7th Cir: 2014), rev'd 135 82
Cir; 2006) (per curiam) ('Relevant case Levinson, supra, note .177, at 566-69.
Cf. Steele, 855 F.3d at 502-03 law in the Eighth Amendment context ' 187
122
S.Ct 2466 (2015).
.•
See supra note, 82.
56 . Kingsley, 135 S.Ct. at 2471 (holding that pretrial detainee who also serves to .set forth the contours of 188 . Kingsley v. Hendrickson, 135
claimed -his substantive due process
(second emphasis added).
the due process rights of the civilly com- S.Ct. 2466, 2473 (2015).
rights were violated by officials' failure
Kingsley, 744 F.3d at 448,
57
Carter v. Huferson, 831 F,3d
milled." (quoting Dilhite v. Maughon ex 189
Id. At 451 (alteration in original) to provide him . unlimited, nonlegal rel. Videon, 74 F.3d 1027, 1041 (11th 1104, 1109 (8th Cir. 2016) (holding that
58
(quoting Wilson v. Williams, 83 F.3d i phone privileges during his administra- Cir. 1996))); Moore ex rel. Moore v. an objective standard governed a civilly
five segregation could not show that this
870, 875 (7th Cir. 1996)).
Briggs, 381 F.3d 771, 773-74 (8th Cir. committed plaintiffs claim that defendId. At 460-62 (Hamilton, J. dis- "shocked the conscience," as required 2004) (reasoning that the Lewis Court ant officials 'physically assaulted and
59
to support claim, even though detainee
senting).
'equated deliberate indifference for sub- attacked him"); Clay v. Emmi, 797 F.3d
Id. at 460 (quoting Titran v. argued that this prevented him from stantive due process and Eighth Amend- 364, 369 (6th Cir. 2015) (explaining that
60
Ackman, 893 F.2d 145, 147 (7th Cir. finding a cosigner for his bail and exer- ment purposes," and thus, an intellectual- after Kingsley, a plaintiffs claim that
cising his bail option); Bar/beau v. City
1990)..
ly disabled state home resident had to officers used excessive force while
of Minneapolis, 596 465, 483-84 (8th
Kingsley, 135 S.Ct. at 2472.
61
meet a criminal recklessness standard to restraining him during a mental health
62
Id. The Court did not rule out Cir. 2010) (per duriam) (finding that recover on his substantive due process commitment "is subject to the same
the possibility that reckless, as opposed confiscation of a detaine's prbsthetic
objective standard as an excessive
claim).
to purposeful actions, were also actiona- leg was not arbitrary or conscienceSee, e.g., Col/ignon v. Milwaukee force claim brought under the Fourth
182
shocking
in
a
constitutional
sense).
ble. Id.
dy, 163 F.3d 982, 986-89 (7th Cir. 1998) Amendment"); Perez v. Wicker, No.
Youngberg, 457 U.S. at 324.
175
Id. at 2472-73.
63
(conceding that the Eighth Amendment 2:14-cv-558, 2016 WL 3543502, at *4
See Rosalie Berger Levinson,
177
54
Id.
subjective deliberate indifference stand- (M.D. Fla. June 29, 2016) (holding that
Id. At 2475-76 (explaining how "Wherefore Art Thou Romeo: Revitaliz- ard assesses whether conduct amounts Kingsley's objective standard applies
65
this language, which stemmed from the ing Youngberg's Protection of Liberty for to unlawful punishment for convicted equally to civilly committed detainees);
Second Circuits decision in Johnson v. the Civilly Committed, 54 B.C. L. Rev. persons, while reasoning that "there is Madison v. Scott, No, 13-3317, 2015
Gick, was never intended to be "a nec- 535, 553 (2013) (tracing and critiquing minimal difference in what the two stand- WL 5734874, at *3 (CD. Ill. Sept. 29,
essary condition for liability"). Compare this demise).
ards require of state actors," because 2015) (applying Kings/es objective
County of Sacramento v. Lewis, .
Hudson v. McMillian, 503 U.S. I, 7 178
only the criminal recklessness standard standard to excessive force claims by
(1992) (holding that subjective intent to 523 U.S. 833, 846 (1998) (quoting provides, adequate, notice of what con- civilly committed detainee, but finding
cause malicious and sadistic harm is 1 Collins v. City of 'Harker Heights, 503 duct is or is not permitted.").
officials acted reasonably in light of
required to prove a violation of the U.S. 115, 129 (1992).
plaintiffs 'noncompliance with their
Lewis, 523 U.S. at 852 n. 12.
183
Id. At 852 n. .12.
Eighth Amendment), with Graham v. 179
.Rodriguez v. City of New orders)."
See
184
See Montiri v. Gibson, 718 F.3d
Conner, 490 U.S. 386, 397. (1989) 180
York, 72 F.M. 1051, 1063 (2d Cir. 1995);
(holding that .an officer's "underlying 752, 755 (8th Cir. 2013) (reasoning that
see also Bo/mer v. Oliveira,. 594 F.3d
intent and motivation" is not a determi- even if an involuntarily committed men134,
142745 (2d Cir. 2010) (holding that a Sex Offender Commitnative factor in deciding whether the tal patient who was denied unsuper- substantive
due process violation will be
ment Defense Attorofficer violated the Fourth Amendment). vised access to unsecured grounds was found where the decision is made based
135
S.Ct.
at
2473
subjected
to
a
bodily
restraint
within
the
Kingsley,
66
on substantive or procedural criteria that neys Need to Be Sent
(quoting Graham, 490 U.S. at 395 n. meaning of substantive due process, are substantially below the standards
officials satisfied the professional, judgBack to School
10).
generally accepted in the medical comment standard because a substantive
Id. At 2473-74.
67
munity). In Bolmer, the court held that
due process claim may be maintained
Heather Ellis Cucolo & Michael L. Pert/n,
Id. At 2474
68
the district court did not err in applying
only if the contested state action is "so
"Promoting Dignity and Preventing
Id.
69
this test despite Lewis, because a physi70
Id. For a discussion of qualified egregious or outrageous that it is con- cian's decision that departs from accept- Shame and Humiliation by Improving the
immunity in the context of substantive science-shocking" (quoting Burton v,
Quality and Education of Attorneys in
ed standards meets the shocks-thedue process claims brought by pretrial Richmond, 370 F.3d 723, 729 (8th Cir. conscience test, and post-Lewis case law Sexually Violent Predator (SVP) Civil
detainees, see Ivan E. Bodensteiner & 2004))); J.R. v. Gloria, 593 F,3d 73, 79- does not indicate that the professional Commitment Cases,"28 U. Fla. J.L. &
Rosalie Berger Levinson, 2 State and 81 (1st Cir. 2010) (holding that a civilly medical standards test has been over- Pub. Pol'y 291 (Aug. 2017)
Text:
Local Government Civil Riqhts Liability § committed patient must prove that ruled. Id.
official misconduct rose to a con2:13 (2017).
p.
292: "This Article examines the
264
F.3d
See Davis v. Rennie,
185
Kingsley, 135 S.Ct. at 2474; see science-shocking level, which requires 86, 99-100 (1st Cir. 2001) (reasoning that quality of attorneys who litigate Sexually
71
also Kingsley v. Hendrickson, 744 F.3d "stunning' evidence of 'arbitrariness the district court did not err in failing to Violent Predator Act (SVPA) cases, and
i 443, 458 (7th Cir. 2014) (Hamilton, J., and caprice" (quoting DePoutot v. give a shocks the conscience jury in- concludes that a failure to apply a higher
dissenting) (explaining that the Commit- Raffaelly, 424 F.3d 112, 119 (1st Cir. struction in a case challenging whether standard - beyond what was set out in
tee on Pattern Civil Jury Instructions of 2005))); Benn v. Universal Health Sys., mental health personnel violated sub- Strickland - results in humiliation,
the Seventh Circuit approved use of this Inc., 371 F.3d 165, 174-75 (3d Cir. stantive due process by failing to inter- shame, and lack of dignity for clients.
objective reasonableness standard for 2004) (noting that even if a professional vene to protect an involuntarily commit- p. 293: "Without specialized training and
excessive force claims by pretrial de- decision falls substantially below mediexpert collaboration, attorneys cannot
ted mental health patient who was being
cal standards, it will not be found to
provide even remotely adequate or
tainees as well as arrestees in 2009).
bdaten by another mental health worker).
effective representation.7
violate substantive due process unless
Kingsley, 135 S.Ct. at 2476.
72
The plaintiff in 'Davis was being held in
pp. 293-94: "II. Strickland and SVPA
Rosalie Berger Levinson, " Time it is also 'conscience-shocking").
80
state custody not due to culpable con645
F.3d
Battista
v.
Clarke,
.
to Bury the Shocks the Conscience 181 . See
duct, but because of mental illness, and Cases
Test," 13 Chap. L. Rev. 307, 334-47 449, 453 (1st Cir. 2011) (explaining that mental health workers are held to a more "...Post-Strickland cases involving
(2010) (presenting several arguments "both the Farmer and Youngberg tests exacting standard than pOlice officers mental status issues outside the ken of
moist lawyers 10 have reinforced what
for overturning Lewis' restrictive 'shocks leave ample room for professional
chasing a fleeing car; therefore, the court
the conscience' standard), at 322 judgment, constraints presented by the determined that the proper question is
(Continued on page 6)
(critiquing appellate court decisions that institutional setting, and the need to give
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and the threat of incarceration directly
"Compounding the stigma associated I the problem.48 Anger may lead to acts of
influence an individual's decision to parwith individuals who tall under the SVPA revenge.49 These behavioral responses
is the complex evidence often produced to same are likely to undermine the goats ticipate.124 .. .'[T]he stakes for refusing to
[participate] are so high that participation
at SVPA proceedings.25 Expert witness- of shaming-50 It is no wonder, since 'the
es commonly utilize and interpret several natural response to shame is to cover the in treatment is almost compulsory.'127
During treatment, participants must concontroversial psychometric tests 26 and in source of the shame.'51 And, the all-too- fess to any crimes listed in previous
order to effectively combat such evidence frequent 'response to sexual shame
documents and admissions may be used
lawyers must have familiarity with and a seems to be: more shame. 52
against the participant in future court
working knowledge of these instruments IV. Lack of Compliance with Strickland
. . .[B]eing forced to agree
proceedings.130
and with the literature about their validity Guarantees and the Resulting Harm
with
inaccurate
or untrue portions of an
A. Psychometric Tests: The Scarlet
and reliability.27 In many instances,
offending history could elicit behavioral
Number
counsel would need to consult with an
independent expert to adequately defend pp. 305-06:". .Courts have held that the responses to shame, such as hiding,
protections of cross- avoidance and masking the source of
Judge David Bazelon characterized his or her clients case. Without a guar- adversarial
shame.131 - that might very well prevent
some forty years ago as 'walking viola- anteed right to such expertise, it is even examination and rebuttal witnesses would the beneficial goal of getting to the 'truth
less
likely
that
counsel
will
be
able
to
ably
sufficiently
allow
the
defendant
the
opportions of the Sixth Amendment,11 and, in
tunity to challenge actuarial instruments' of the mattee in offending behaviors.132
many instances, have produced launch a defense in such cases.28
Ill. Shame, Humiliation and Lack of validity°° This, of course, is only effec- pp. 309-10: "Examples of treatment protoappalling results-'12
five if the defendant is afforded an oppor- cols that have the potential to elicit shame
in the Law
"...Writing about Strickland some years Dignity
pp. 296-97: Criminal justice policy re- tunity for a rebuttal witness, and has been are:
ago, one of the co-authors (MLP) noted
• The preparation of a detailed timeline
that the availability of organized, special- gariiing serious offenders is no longer assigned effective counsel who is knowland autobiography,
focused
on
what
was
previously
'...a
edgeable
and
able
to
dispute
the
asized, and aggressive counsel in civil
-101
• The detailed processing of crimes
commitment is largely illusory, and the progressive sense- of justice, an evoca- signed level of risk
tion of what 'decency' and 'humanity' 'in a thorough and probing analysis of
through the construction of a behavior
level of representation remains almost
required, and a compassion for the these tests, Professors Eric Janus and
chain,135
uniformly substandard.14.
Robert Prentky have concluded that, 'to a
• The requirement that offenders con'Then, fifteen years ago, in In re Mental needs and nghts of the less fortunate.29
front their own history of abuse,
Health of K.G.F.,15 the Montana Supreme Instead, sex offender treatment in the greater or lesser extent, all ARA
Court acknowledged that the Strickland United States is influenced by legislation ('actuarial risk assessment) instruments • Phallometric assessment,136 and
standard might not be a sufficient test of that increasingly characterizes sex of- have shortcomings, and these shortcomThe requirement that offenders write,
adequacy in cases involving involuntary fenders as 'lifelong predators who will ings detract from the reliability of the •
but not send, letters to victims.137
seek
out
new
victims
as
long
as
they
instrumentS.'
102
The
authors
note
that
civil commitment.16 The court eschewed
there are three potential sources of preju- pp. 310-11: Even if participants fully
live.'30
standard
of
effectiveness
the Strickland
...Shame forces a downward redefini- dice from ARA testimony: first, that the immerse themselves in the treatment
and instead found that the Standard
tion of oneself;34 'the thrust of [shame's] scientific and statistical nature of actuarial process, completion of treatment does
insufficienfly protected the 'liberty interest
aggression is to dehumanize.'35 It is assessments will unduly influence the fact not correlate with release from commitof individuals such as K.G.F., who may
Being denied the rewards of
or may not have broken any law, but bordered by 'embarrassment, humiliation, -finder into giving it more weight than it ment.142
treatment
success would undoubtedly
and
mortification,
in
porous
ways
that
are
deserves,
and
that
the
principle
of
who, upon the expiration of a 90-day
result in a lack of dignity and a reduction
commitment, must indefinitely bear the .difficult to predict or contain,'36 and is 'actuarial superiority' will exacerbate this
one of the most important, painful and tendency; second, that juries will ignore in intrinsic worth .143 When the supposedbadge of inferiority of a once
intensive
of all emotions.'37 Shaming is the lack of 'fit' between the actuarially- ly holistic and therapeutic goal of treat'involuntarily committed' person with a
public; its dehumanization and social derived risk and the legally relevant risk, ment is infused with shame, humiliation
proven mental disorder.17 Importantly,
and lack of dignity, the prevalence of
one of the key reasons why Strickland demotion occurs when a shameful trait or thus giving ARA too much weight; and
act becomes 'visible, and is exposed to third, that the reality that the 'incriminating treatment inhibiting mental-health conwas seen as tacking was the courts
significance of statistical probabilities is cerns such as depression, paranoia,
conclusion that reasonable professional others.'38
violence, anxiety, and suicide, can be
assistance' - the linchpin of the Strick- According to Professor Martha Muss- 'obscure.'103
B.
Evidence-Induced
Humiliation
especially
strong and pervasive.14,
is
a
large
part
of
baum,
when
'shame
land decision -'cannot be presumed in a
"...Hearsay
evidence,
otherwise
limited
right of privacy attaches to
'...A
proceeding that routinely accepts - and their problem .. exposing that person to p. 307:
will be considered as long psychiatric evaluations and statements
even requires - an unreasonably low humiliation may often shatter the all-too- inadmissible,
as an expert accurately testifies that the made in the course of treatment.147
standard of legal assistance and general- fragile defenses of the person's ego. The
relied upon materials are the types of 'Sexually violent predator evaluations fall
result
might
be
utter
collapse.'39
By
ly disdains zealous, adversarial confronmaterials reasonably -relied on to diag- Within two established exceptions to the
marginalizing
the
rights
of
those
who
are
tation.'19
nose future dangerousness of sex offend- confidentiality of medical communicashamed
and
humiliated,
such
individuals
pp. 295-96:"Such cases are, following
ers.113 the Kansas court in In re Cran&14 tions: the exception for public health and
are
treated
as
less
than
human.40
the Supreme Courts decision in Kansas
safety, 148 and the exception for commuheld that:
pp.
298-99:
"...[P]roponents
of
shaming
classified
as
'civil'
rather
v. Hendricks,21
[P.lrior acts that never in fact oc- nications made to a physician for a potensanctions
fail
to
recognize
that
shaming
than 'criminal,' because they involve
curred or occurred differently from what is tial adversary's purpose rather than for
'involuntary civil confinement of a limited sanctions convey the message that
detailed in police and/or experts' reports - curative treatment.'149 Some courts
offenders
are
less
than
human
and
that
subclass of dangerous persons.'22 Such
are presented in open court to further have held that the psychotherapist-patient
persons are not only considered danger- offenders deserve our individual and
compound the 'evil' or 'bad image of the privilege never attaches in sex offender
collective
contempt.43
'Sending
this
kind
ous but are universally deemed to be the
treatment, because medical examinations
most despised and heinous population of of message, even about criminal offend- defendant.
Examples of hearsay that have been are not intended to be confidential. 150.
ers,
is,
and
should
be,
jarring
in
a
political
Society's
general
revulsion
individuals.23
accepted in SVPA proceedings include:
pp. 311-12:"...[C]ourts have found that
toward this population is shared by judg- order that makes equality a cultural basep. 308: - Evidence that was never adju- information elicited during treatment could
line.'44
It
is
hard
to
imagine
how
shamAlthough
the
254
es, jurors, and lawyers.
dicated in a court of law;118
be used in involuntary civil commitment
bar plays lip service to the bromide that ing penalties that are crude and degrad- Consideration of criminal charg- proceeding, and that information garcounsel is available for all, no matter how ing will foster respect for the law.45 It is
es that were acquitted;119 ....
nered during treatment while in prison
unpopular the cause, the reality is that more likely that they are frequently coun- C. Shame in and out of Treatment
was admissible in initial hearing to deterthere are few volunteers for the job of ter-productive.46
1.In Treatment mine SVP status.152
representing these individuals, and that "Three common maladaptive responsstates require eligiD. Absence of Dignity in the
pp.
308-09:..
.Some
es
to
shame
are
depression,
hidingl
the public's enmity has a chilling effect
ble sex offenders to participate in treatCourtroom
on the vigorousness of representation in avoidance, and anger.'47 Hidingl
ment.130 In other states, where treatment
avoidance
can
often
lead
to
a
denial
of
this area.
(Continued on page 7)
is 'voluntary,' heavy penalties, sanctions

(Continued from page 5)

6

about them that lets society treat them have the capacity to separate the act confidant and pseudo-therapist; and (4)
differently, and whether their condition is from the individual in order to render education the attorney so that he or she
These assumptions - that competent and effective representation. can be a better advocate for the client in
immutable.181
pp. 314-15: Judges have by and large,
court.21 3
bought into myths about the high recidi- reflect societal fears and apprehensions Value judgments on an individual's charV. On Therapeutic Jurisprudence214 .
acter
hold
no
benefit
in
the
analytical
about
mental
disability,
persons
with
and
the
vism rates of sex offenders 167
p.' 321: Therapeutic jurisprudence (TJ)
182
processing
of
the
merits
of
a
case
and
.And
the
possibility
need for sex offender laws in order to mental disabilities,
'asks us to look at law as it actually imwill
only
further
an
antagonistic
reIation
that
any
individual
may
become
mentally
An
individu-.
protect the general public.16.8
pacts people's lives'215 and focuses on
ship
that
has
the
potential
to
interfere
ignore
the
most
important
al facing sex offender civil commitment, disabled
the law's influence on emotional life and
will probably experience some lack of question of all - why do we feel the way with rigorous' representation.....
psychological well-being.216 The ultimate
We
do
about
people
with
mental
disabilidignity, due Jo the circumstances that
aim of therapeutic jurisprudence is to
.
brought them before the court, but the ties?1
determine whether legal rules, proce'Sanist
attitudes
lead
to.
pretextual
improper conduct of judges based pri
dures, and lawyer roles can or should be
manly on their disgust and/or misconcep- decisions. "Pretextuality" means that
reshaped 'to enhance their therapeutic
courts
accept
(either
implicitly
or
explicittions of those labeled sexual predators,
potential while not subordinating due
can contribute to that person's complete ly) testimonial dishonesty and enqaqe
process principles."" There is an inhersimilarly
in
dishonest
(and
frequently
loss of dignity. Pretextual devices such
ent tension in this inquiry, but David
as condoning perjured testimony, dis- meretricious) decisionmakinq, specifically
Wexler clearly identifies how it must be
torting appellate reading of trial testimo- where witnesses, especially expert witresolved: The law's use of 'mental health
nesses,
show
a
high
propensity
to
purny, subordinating statistically significant
'5. Nothinq in the World Is More information to improve therapeutic funcsocial science data, and enacting pur- poselv distort their testimony in order to
Dangerous than Sincere Ignorance tioning [cannot] impinge upon justice
portedly prophylactically civil rights laws achieve desired ends.185 This pretextuconcerns.'218
and Conscientious Stupidity.'206
that have little or no 'real world' impact ality is poisonous; it infects all particiVI. How Should Counsel Be Trained?
pp.
319-20:"How
important
is
it
to
retain
pants
in
the
judicial
system,
brees
cynidominate the mental disability law landp.325: A. The 'Back Story'
an
independent
expert
in
an
SVPA
proscape.169 Judges in mental disability law cism and disrespect for the law, demeans
Lawyers must be trained in the 'back
cases often take relevant literature out of participants, and reinforces shoddy law- ceeding? In order to be an effective
story'
that led to the creation of actuarial
advocate
at
an
SVPA
hearing,
counsel
context,170 misconstrue the data or evi- yering, blasé judging, and at times, proinstruments, and must understand that,
must
demonstrate
a
familiarity
with
the
motes
perjurious
and/or
corrupt
testimoand/or
read
such
dence being offered,171
notwithstanding the fact that such instrudata selectively,172 and/or inconsistent- ny'186 The issues are compounded psychometric tests that are regularly
and col- ments do lead to far more accurate reemployed
at
such
hearings,207
when
we
consider
the
component
of
Other
times,
courts
choose
to
flatly
ly.173
sults than do unstructured clinical interreject this data or ignore its existence.174 sexual offending. Lawyers have their laborate with relevant expert witnesses
view, such instruments often assume
In other circumstances, courts simply own opinions, prejudices, emotional who could assist in the representation of
facts-not-in-evidence
as to the individuals
the
client,
experts
who
would
be
appointresponses
and
personality
conflicts
that
'rewrite' factual records so as to avoid
being assessed. For example:
having to deal with social science data might no doubt be tested in the represen- ed by the court at no cost to the person
Individuals are penalized for never
that is cognitively dissonant with their tation of individuals who committed a sex facing sex offender adjudication in the (a)
having been married244 This scoring
same
manner
envisioned
by
the
Sucrime.
Although
scholarly
studies
of
the
view of how the world. 'ought to be,'175
has a disparate impact on those who
A proceeding that is fundamentally effects of 'disturbing media' on this popu- preme Court's Ake v. Oklahoma decision
are intellectually disabled who, for
in
insanity
cases.20
lation
are
'relatively
recent,'l
87
researchunfair and heavily weighted against.the
multiple reasons, marry at a far lower
defendant due to its erroneous rulings by ers have established some very clear The complexities: involved in an SVPA
rate than do those not so disabled.
trial
mental
health
determinations,
findings
that
have
direct
relevance
to.
the fact-finder will have a negative effect
scientific underpinnings, actuarial tests (b)Tests are normed on certain groups of
on dignity and potentially provoke feel- attorney representation. 188
individuals (e.g., Canadian, Caucaings of hopelessness, unworthiness, and Litigation in sex offender cases is inher- and other scoring tools used by psycholosian males).245 There is a serious
being regarded as 'less than human.'176 ently stressful and emotional,189 involv- gists - all have an impact on whether the
question as to the reliability and
This pretextual behavior by judges ing certain identified 'emotion-evoking' quality of representation afforded to
validity of the studies that led to this
individuals
facing
sexual
offender
civil
factors.190
In
other
areas
of
practice,
a
mocks constitutional requirements of
norming population if the individual in
dignity and is of no benefit to either the lawyer who is unable to gain control over commitment is sufficient to protect their
question is, say, an Africanliberty
interests.209
These
cases
are
emotional
responses
to
a
client
might
offender or the community.177
American.
E. How Attorneys Can Combat Client refer the client elsewhere for representa- truly like no other in the justice system,
Feelings of Shame, Humiliation and tion.191 But in sex offender commitment and require a heightened standard of (c) This training will optimally lead lawyers to contest the validity of the
cases, referral may be less viable. Cli- representation.210 To meet this heightLack of Dignity
actuarial instruments on voir dire,
ents represented by Legal Aid lawyers or ened standard, counsel must use every
1. In Treatment
and at the least, raise the inference
resource
and
tool
at
his
or
her
disposal
in
Public
Defenders
may
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